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PRELIMINARY NOTICE OF THE ANNUAL MEETING 
AT NEW BEDFORD. 


At the recent meeting of the Executive Committee it was 
decided to hold the next annual meeting of the Massachusetts 
Bar Association at the New Bedford Hotel, which has recently 
been built. The exact date is not yet finally determined upon 
as it depends somewhat on other arrangements under con- 
sideration by the committee in charge. The date probably 
will be, however, some Friday in October. 

It was suggested that the experiment should be tried of 
holding the meeting all on one day, instead of following the 
practice hitherto of having a dinner on Friday evening and 
a business meeting on Saturday morning. It is probable, 
therefore, that the plan will be tried of holding the business 
meeting in the morning and of arranging for a luncheon and 
a continuance of the business meeting in the afternoon if 
necessary and the annual dinner in the evening. The com- 
mittee hope to arrange an interesting program. The subject 
for the discussion at the business meeting will be ‘‘ The Report 
of the Judicature Commission and its Recommendations.’’ 
This report will be found in the special January number of 
this magazine for 1921. For a discussion of parts of the 
report, see the February number for 1921, p. 54. 


SENATOR WADSWORTH’S PROPOSED AMENDMENT 
TO ARTICLE V OF THE CONSTITUTION OF THE 
UNITED STATES. 

Senator Wadsworth, of New York, is reported to have intro- 
duced into the United States Senate on April 13 the following 


proposed amendment to Article V of the Constitution of the 
United States: 


8. J. 21. 

RESOLVED, By the Senate and House of Representa- 
tives of the United States of America in Congress as- 
sembled (two-thirds of both Houses concurring therein) 

(87) 
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That the following article, in lieu of Article V, be pro- 
posed to conventions of delegates in each State chosen by 
the people thereof, as an amendment to the Constitution 
of the United States, which when ratified by said conven- 
tions in three-fourths of the several States, shall be valid 


to all intents and purposes as part of the said Constitu- 
tion, namely: 


ARTICLE —— 


The Congress, whenever two-thirds of both Houses 
shall deem it necessary, shall propose amendments to this 
Constitution, or, on the application of the Legislatures of 
two-thirds of the several States, shall call a convention 
for proposing Amendments, which, in either case, shall be 
valid to all intents and purposes, as part of this Consti- 
tution, when ratified by the Legislatures of three-fourths 
of the several States, or by Conventions in three-fourths 
thereof, as the one or the other mode of ratification may 
be proposed by the Congress or the Convention; Pro- 
vided, That the members of at least one House in each of 
the Legislatures which may ratify shall be elected after 
such Amendments have been proposed; and that any 
State may require that ratification by its Legislature be 
confirmed by popular vote; and that when any Amend- 
ment shall be rejected or defeated in more than one-fourth 
of the several States the same may not be proposed again 
within two years; and that no State, without its consent, 
shall be deprived of its equal suffrage in the Senate. 





























The words underlined are those added to the present Article 


V; the remainder of the Article is the same. Note also that 
it is proposed in the preamble, for submission to conventions 
specially chosen and not to State Legislatures. 

In view of our somewhat peculiar recent constitutional 
experiences, this proposal deserves careful consideration. 


F. W. G. 
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THE MARYLAND PRACTICE OF ALLOWING DEFEND- 
ANTS IN CRIMINAL CASES TO CHOOSE A TRIAL 
BEFORE A JUDGE OR A JURY TRIAL. 


IntRopucTORY NOTE. 

At a recent meeting of the Maryland Bar Association, the 
editor had a conversation with Hon. Carroll T. Bond of the 
Supreme Bench of Baltimore City, which led to the request 
referred to, and very kindly complied with, in the following 
letter. The Maryland practice is likely to be of special inter- 
est in Massachusetts at this time because of the recommenda- 
tion on pp. 95-96 of the Judicature Commission, quoted in 
the note following Judge Bond’s letter: 

The fact that the practice has developed to such general 
satisfaction in one of the old American States, during the 
course of a century, that most of the criminal cases are tried 
without the delay and expense of juries, by the choice of de- 
fendants, is a fact which deserves the serious consideration 
of the courts, of the bar, of the legislature and of the public. 
It seems to suggest that, perhaps, the fears of those who 
think that the ‘‘Temple of Justice’’ would fall about our ears, 
if such an election should be given to defendants in Massa- 
chusetts, may be somewhat exaggerated. 


F. W. G. 


Court House, BALTIMoreE. 
Editor Massachusetts Law Quarterly : 
Dear Sir :— 


You ask me to write you something on the Maryland prac- 
tice of trying criminal cases, at the election of the accused, 
before judges alone, without juries. This is an old and 
familiar practice in this State. As far back as living memo- 
ries go the greater number of all criminal cases have been so 
tried. As I have already told you I have not made such a 
complete investigation of origins as might be made, but prob- 
ably some notes which I made a few years ago will contain 
all the information you are likely to need on this—perhaps 
much more. 
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There is statutory authority for the practice now in a sec- 
tion of the Maryland Code of Public General Laws, Article 
27, Section 492, which in its present form dates from 1860, 
and which reads: 


*‘Any person presented or indicted may instead of 
traversing the same before a jury, traverse the same 
before the court, who shall thereupon try the law and 
the facts.’’ 


There is also a provision in the State Constitution, Article 
4, Section 8, originally inserted in 1864, that— 


‘‘The parties to any cause may submit the same to the 
court for determination without the aid of a jury.’’ 


but this provision is generally regarded as referring to civil 
causes, although there has been no decision to that effect 
(Lanahan v. Heaver, 77 Md. 608). The practice of trying 
criminal eases before the judge alone is, however, much 
older than the statutory provision of 1860, now in the 
eode. It grew out of a practice which existed in colonial 
Maryland, of ‘‘submitting to the court,’’ or ‘‘submitting 
to the grace of the court.’’ The earliest instance given 
in the Maryland Reports is that in the case of Miller 
v. The Lord Proprietary, 1 Harris & McHenry, 543, which 
was an appeal from a case tried below in 1770. Miller, to a 
charge of having thrown ballast from his boat into the eastern 
branch of the Potomae River, ‘‘appeared in proper person, 
and submitted himself to the grace of the court, (under a 
protestation of innocence).’’ In the reported arguments of 
counsel there is no suggestion that such a submission was novel 
or at all unusual. Indeed, it seems reasonably certain that 
it was a survival of an English practice at least as old as a 
statute of 9 Henry VI, 60a, which permitted a person accused 
to submit himself to the king’s grace, or to the king’s merey, 


‘ 


ponere se in gratiam Regis, and pay a fine in acquittance of 
the charge. The privilege, in England, seems not to have 
been allowed to defendants held upon capital charges—a 
limitation observed in the old Maryland practice. In Eng- 
land, too, the defendant might submit with a protestation 
of innocence, protestando quod non culpabilis est, as Miller 


| 
| 
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did in the case cited. References to the practice in England 
seem rare; I can cite you only 2 Hawkins’ Pleas of the Crown, 
Ch. 31, See. 3, and Comyns’ Digest, Title Indictment, (K) 
Confession. In the argument, counsel for Miller, describing 
the proceeding, said: ‘‘He offers nothing in his defence, 
because he has no witnesses, but submits, that is, does not 
object to the court’s proceeding in what manner they may 
think proper.’’ And he likened it to a proceeding on default, 
or on confession. 

It is clear that, even so early, some sort of investigation was 
made by the court into facts favorable to defendants, for 
discharges commonly followed submissions, and a statute of 
1781, Chap. 11, passed, as its preamble stated, to relieve from 
liability for costs persons prosecuted for crimes of which 
they were not guilty, included alike in its benefits any ‘‘ per- 
son who may be prosecuted for any misdemeanor or offence, 
and discharged by the court on submission, or fined not ex- 
ceeding one shilling current money, or prosecuted for any 
crime and acquitted on trial by a jury.’’ An act of 1787, 
(November Session), chap. 34, provided that the statutes on 
submission should not be construed to authorize any court 
to try or determine upon any matter of fact which might be 
in controversy or dispute, or to exclude the trial or deter- 
mination of such matter of fact, if controverted, by jury. 

The next statute, 1793, (November Session), chap. 57, pro- 
vided submission should always be so far an admission of the 
crime or offence charged as to render the person submitting 
liable to the costs of prosecution. But after sixteen years’ 
further experience it was provided by the act of 1809, (No- 
vember Session), chap. 144, that, in view of the great saving 
in time and expense by the practice, the courts of criminal 
jurisdiction should ‘‘determine on the whole merits of the 
ease which may be to the said courts respectively submitted,”’ 
and that there should be no penalty of liability for costs from 
the mere submission. By this act of 1809 the proceeding on 
submission became in effect a full trial. Considering it as 
such, it was, as you see, a practice born of actual experience 
with more limited, and we may now say tentative, investiga- 
tions of facts by the court alone. 

The proceedings and the discussion in the case of Rawlings 
v. State, 2 Md. 201, give us much information on practice 
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under the act of 1809. The Rawlings ease was tried below 
in 1851, a year before the act of 1809 was superseded by 
another statute. The prisoner pleaded not guilty, ‘‘and sub- 
mitted himself to the court for trial.’’ The court found him 
guilty. There was no formal issue joined. The Court of 
Appeals said, ‘‘ He invited no issue to his plea, as would have 
been the case if he has ‘put himself upon the ecountry’.’’ This 
was held to be usual upon submission, and proper. The prac- 
tice of submission was held to be attended with advantages 
to the accused, as compared with a formal jury trial, in that 
upon submission the court had greater latitude in investigating 
and giving effect to the cireumstanees. ‘‘Indeed,’’ said the 
Court of Appeals, ‘‘if this formal issue were allowed, it might 
have the effect, in most cases, on strict principles of pleading, 
of narrowing the scope of the court’s inquiry, to such matters 
only as are recognizable by the jury, and thus deprive the 
aecused of material advantages designed to be afforded by the 
legislature, in opening the whole case upon submission.’’ 

The legislature in 1852, chapter 344, finally enlarged the 
proceeding to cover all offences, giving the courts of criminal 
jurisdiction power and authority ‘‘to try’’ any person upon 
any charge whatsoever, ‘‘although it may subject such person 
to the pains of death.’ From this provision it would seem 
that capital causes had not previously been tried before the 
court alone; at least jurisdiction to try such eases in this way 
seemed to need express authority in 1852. A revision and 
codification of all the statute laws of the State in 1860 brought 
to pass the provision as it now stands in the code, and as 
quoted early in this letter. 

So, with us, the practice is one of venerable age, and it 
seems fully as natural a part of the administration of erimi- 
nal justice as does the jury trial. We have been quite un- 
aware that there was anything extraordinary in it. Lawyers 
in Maryland are always much surprised when they learn that 
in other jurisdictions an accused cannot have a trial without 
a jury if he wishes it. 

Just what is the proportion of cases in which the court 
trial is elected here is uncertain; it is a varying quantity, of 
course, and I know of only one attempt at an averaging over 
any considerable length of time. About ten years ago one of 
the judges in Baltimore City estimated that seventy per cent 
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of all criminal cases in the courts of the city were tried in 
this way, and the clerks, guessing, now estimate it at a much 
higher percentage. I have seen the proportion run much 
higher. We have two criminal courts sitting continually in 
Baltimore, but we keep only one jury panel in attendance for 
the two of them, and, even so, the jury spend much of their 
time sitting aside as spectators. Some of the judges of the 
county courts tell me that a majority of all criminal cases in 
the counties, too, are tried before the court. 

As to the reasons which move defendants and their counsel 
to elect trial by the court, a judge is not the best possible 
informant; he is not often taken into the confidence of the 
defense on such points. Some of the commoner reasons are 
quite obvious, however. The possibility that the jury in a 
particular case may be unfavorably disposed toward the ac- 
cused is probably the most frequent ground of the election. 
When, for instance, the crime has aroused much anger in the 
community from which the jury is chosen, or when the pris- 
oner himself is at a disadvantage by reason of a known record, 
or otherwise, trial before the court alone is usually preferred. 
Recently a group of automobile bandits who had robbed a 
county bank and incidentally killed one of the officers, a 
crime which naturally stirred the neighborhood deeply, elected 
trial before the court on the charge of murder; they were all 
but one found guilty of murder in the first degree. Colored 
prisoners, who make up a large proportion of the defendants 
in the courts of this State, commonly prefer this sort of trial 
in order to avoid the possibility of racial prejudice in the 
jury box. Colored men charged with crimes against women 
nearly always elect trial by the court, I should say. 

Many charges of minor crimes, in which the accused has no 
counsel, are tried in this way; in Baltimore City decidedly 
the larger number of such charges are so tried. My impres- 
sion is that the accused in these cases feel that the judges will 
better protect their interests in hearing the cases. And I 
think it beyond doubt that in a large percentage of minor 
eases, even those in which the accused has counsel, jury 
trials are rejected as too cumbersome and likely to magnify 
the case to the disadvantage of the accused. Much criminal 
trial work which in some other states would be confined to 
magistrates’ courts and the like, reaches our upper trial 
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courts, and the frequency of election of court trials in cases 
of this class goes far to raise the proportion of such elections 
in all eases taken together. Trial before the court alone is 
often preferred when a defense is based mainly on a point of 
law, for the reason that in Maryland juries are judges of 
questions of law, as well as of questions of fact, uncontrolled 
by instructions from the court, and a decision on a pure ques- 
tion of law cannot well be obtained except by submission of 
the whole case to the court—once the stage of demurrer or 
special plea has been passed. At times I have thought the 
election of a court trial was made with the idea that the judge 
with his greater experience would penetrate a weak spot in 
the prosecution, or see strength in a peculiar defense, better 
than a jury would. 

And now as to the management of such a trial in actual 
practice. When the prisoner is arraigned, and has pleaded 
not guilty, he is asked by the clerk, ‘‘And how will you be 
tried, by the court, or by the jury?’’ This, of course, has 
to be explained to some defendants. In rare cases we fail 
to get an election from the accused, and in these, I think the 
practice is to order a jury trial. That was done in the single 
instance I recall. And after the prisoner has made his elec- 
tion he takes his place in the dock. In eapital cases, or those in 
which the punishment may possibly be death, it is usual to 
provide two or three judges to sit in the case, and to this end 
it is necessary in advance of the day of trial to ascertain 
what the election will be. In the county courts there are 
usually at least two judges ready to sit in all cases, but in 
Baltimore City, where only one judge regularly sits in a 
court, more preparation is needed, and counsel on both sides 
have an advance conference with the court so that the judge 
regularly assigned there may call in two other judges to as- 
sist. The law does not require that more than one judge sit 
in a capital case, or in any other; county judges have sat 
singly in capital cases, and at one time in Baltimore judges 
were elected to single courts, and thus so restricted that none 
eould go into the criminal court to assist. A judge may in 
any case ask others to assist, and in Baltimore the other 
judges customarily comply with such a eall without hesita- 
tion. But in all non-jury cases, even murder cases in which 
a verdict of murder in the first degree is not to be considered, 
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judges in Baltimore ordinarily sit singly. When three judges 
sit the vote of two determines the verdict; unanimity is 
not required as with a jury (League v. State, 36 Md. 257). 

The trials are usually less formal than trials before juries, 
and, of course, quicker. There is no delay in selection of the 
tribunal, often opening statements are omitted as unnecessary, 
the evidence is more direct and concise, and there are fewer 
objections or other interruptions. The judges as they go 
along ask questions to clear up matters for themselves. They 
may, without inconvenience, interrupt a trial and hold it open 
for days until other witnesses they might like to hear are 
hunted up. They may hold in under advisement for days, 
after all the evidence is in, to reflect upon it. Sometimes the 
examination of witnesses suggests the existence of additional 
evidence which may go right to the point of final difficulty 
in the judge’s mind, and where the evidence may be on the 
side of the accused the judge is especially careful to bring 
it into the case. I have seen great benefit come to the accused 
from a long suspension to get such additional evidence. 

Arguments on the facets are often omitted in the courts of 
Baltimore City in these eases, too often, perhaps. The judges 
sometimes have to call for the assistance of argument. 

There is some difficulty in the situation which results from 
a difference in the elections of two or more persons jointly 
indicted, and who should be tried jointly. I am informed 
that in one of the judicial circuits of the State it has been 
held that both must take a jury trial if one elects it, but 
this is, I believe, at odds with the practice elsewhere. In the 
other counties it has apparently been the practice in that 
situation to try the prisoners separately, holding two trials; 
the difference in elections has been treated as compelling a 
severance. In Baltimore City it has been the practice, for 
some years, at least, to hold the joint trial unaffected by the 
difference; the judge and the jury have been hearing the 
evidence of the witnesses once for all, and while the jury 
has been out, instructed to confine its verdict to defendants 
who have elected a jury trial, the judge has rendered his 
verdict as to the remainder. Recently the Court of Appeals 
has held this city practice not permissible. 

Of course, a trial before the court throws a greater burden 
on the judge than he ordinarily has in a jury trial, and an 
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election of the latter form often brings him a welcome respite. 
I must say, however, that counsel on both sides ordinarily 
conduct a court trial in a spirit of helpfulness to the court. 
We can hardly conceive of a docket entirely of jury trials. 
The thought of such a thing would dismay us. It would slow 
down our court work greatly, and we should have to multiply 
our courts to dispatch the business. At present a court in 
Baltimore City can on most days try twelve or fifteen cases, 
I think. 

There is only one other consideration I ean think of on this 
subject ; we ean and do hold court trials throughout the long 
vacation, although there are no juries then in attendance, and 
thus for a large number of prisoners we keep down the time 
of waiting between arrest and trial. In Baltimore City the 
ten judges divide the summer among them so that each judge 
sits three or four days in one week in criminal cases. 

I hope I have given you most of the information you want. 
I am somewhat at a disadvantage in that I am dealing with 
an institution which is very familiar, and so has been the 
subject of little discussion of study. The nose on a man’s 
own face is not the plainest thing in the world to him, is it? 
But if you will eall my attention to the gaps in this informa- 
tion I shall gladly try to fill them. 


Very truly yours, 


CarROLL T. Bonn. 


Note. 
The recommendation on pp. 95-96 of the Report of the Judi- 


cature Commision referred to in the introductory statement 
above was as follows: 


We also recommend as an experiment in the Municipal 
Court of Boston the plan suggested of requiring a defen- 
dant, at least, in minor offences, to elect before trial in 
that court whether he wishes a jury trial. If he does, 
his ease should be transferred at once to the Superior 
Court without wasting the time of the Municipal Court in 
hearing it. If he elects to be heard in the Municipal 
Court, there should be no appeal except on questions of 
law or the severity of the sentence. One of the great 
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advantages of the appellate division of the Boston Court 
in civil cases is that the judges of that court correct 
their own errors, instead of having the case go to a 
higher court for retrial. This naturally encourages a 
greater sense of responsibility. We believe the same will 
be true in criminal cases. As far as the revision of sen- 
tence is concerned, the Municipal Court has its probation 
records at hand for reference in connection with the 
matter of sentence so that the appellate division of that 
court is in a better position to revise sentences summarily 
than a judge of the Superior Court who may be obliged 
to make use of the Municipal Court probation records in 
considering the subject of sentence. 

It has been said that under such a plan almost all 
defendants would claim a jury and the Superior Court 
would be flooded with cases more than it is now. We 
doubt this. The same argument was urged against the 
similar plan for civil cases in the Municipal Court of the 
City of Boston, but experience under that act since 1912 
has shown that the argument was mistaken. In spite 
of the difference between civil and criminal cases, we 
believe the argument will also prove to be mistaken to 
a large extent in regard to criminal cases if the experi- 
ment is thoroughly tried, if arrangements are made so 
that cases can be tried in the Superior Court and if such 
opportunities are taken advantage of by the district 
attorneys so that persons complained of in the district 
courts will not be encouraged to remove their eases in the 
hope of bargaining with the district attorney. At all 
events, we cannot know without trying it and it is worth 
trying. 

When the commission of 1912 on the Suffolk County 
Courts reported the similar plan for civil cases, they 
added the following words: 

‘*Experience on the civil side will better determine the 

wisdom of subsequent extension to criminal cases.”’ 

(See report, page 15.) 

We believe that the experience of the past eight years 
under the act of 1912 on the civil side has been sufficient 
to show the wisdom of extending the same idea to erimi- 
nal eases with such adjustments of detail as are needed 
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to adapt it to criminal proceedings. We submit a draft 
of an act for this purpose in Appendix A. 

If it is deemed wiser to try the experiment gradually 
by beginning with the lesser offences and, after experience 
in practice has shown the working of the plan, to extend 
its application later it may be readily limited accord- 
ingly. 


A NOTE FROM THE REPORTER OF DECISIONS. 
July 26, 1921. 
Editor Massachusetts Law Quarterly: 

Possibly the members of the Massachusetts bar may wish 
to be informed of the present position of the Massachusetts 
Reports and of the reason for the delay in their publication. 

The Reporter of Decisions is normally near the court in his 
reporting. Probably before the September consultation of the 
full court all eases theretofore decided will have been given 
to the University Press, which does the printing for the 
Little, Brown & Company, Inc., the publisher by contract 
approved by the Secretary of State under Res. 1920, ¢. 25. 
Owing, however, to the strike in the printing and allied trades, 
and especially among electrotypers, publishing of the Reports 
has been much delayed. Volumes 235 and 236 Mass., for 
instance, are completed so far as the Reporter is concerned. 
The Press has had all copy for 237 Mass. (excepting the Index, 
which has to await plate proof from the Press of the rest of 
the volume) since May 14, that for all of Part I having been 
sent to it on March 21. 

Copy now at the Press probably will complete volume 238 
and go well into volume 239. Cases at present decided prob- 
ably will not go beyond volume 239. 


Very truly yours, 


ETrHELBERT V. GRABILL. 
Reporter of Decisions. 




















THE OPINION OF THE SUPREME JUDICIAL COURT 
ON THE POSITION OF THE ATTORNEY GENERAL 
IN COMMONWEALTH v. KOZLOWSKY, DECIDED 
MAY 23, 1921. 
(Banker & Tradesman, JuNE.) 

Ruee, C. J.—The defendant was tried in the Superior 
Court upon two indictments. . 

The defendant filed a plea in abatement in substance set- 
ting out that Henry F. Hurlburt, Esq., having previously 
questioned and examined the defendant and, not being the 
district attorney or his assistant nor otherwise authorized to 
be present, was with the grand jury while it was hearing and 
passing upon the matter of the indictment and claimed the 
right of trial by jury upon the issues of fact thereby raised. 
A diseussion ensued between the judge, the assistant district 
attorney, the attorney for the defendant, and Mr. Hurlburt, 
during which a statement of fact was made by the latter. 
It is manifest from the record that this statement was ac- 
cepted as true in every particular save only that his admitted 
presence with the grand jury was due to his appointment 
as Special Assistant Attorney General. The attorney for the 
defendant refused to admit this appointment, whereupon a 
record attested by the executive secretary and certified by the 
Secretary of the Commonwealth under the great seal of the 
Commonwealth, as provided in R. L. ¢. 175, s. 74, now G. L. e. 
233, s. 76, was produced to the effect that Mr. Hurlburt ‘‘ap- 
peared in the Council Chamber and was duly sworn in as a 
Special Assistant Attorney General,’’ this being ‘‘a true copy 
of an item appearing in the minutes of the Executive Council 
under date of October 20, 1920.’’ The claim of trial by jury 
upon the plea in abatement then was reiterated by counsel 
for defendant, who contended that the authority of Mr. Hurl- 
burt in that regard was a question of fact. The judge stated 
that no jury trial would be allowed concerning facts ad- 
mitted. The attorney for defendant did not further point 
out any question of fact which he contended was open to be 
decided by a jury, nor indicate any fact in controversy re- 
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garding the certificate or the plea in abatement. No question 
of fact was raised under these circumstances. The attorney 
general was authorized by R.L. ¢. 7, s. 9, now G. L. ¢. 12, s. 
2, to ‘‘appoint such assistants as the duties of the office may 
require’’ and to employ additional legal assistance with the 
approval of the Governor and Council. The entry of the 
taking of an oath by Mr. Hurlburt as special assistant at- 
torney general, upon the records of the Executive Council in 
view of these statutes, imported under the circumstances here 
disclosed as an established fact, that in truth he held such 
office by adequate appointment under due authority of law. 
The defendant made no suggestion in any way impugning the 
accuracy, the pertinency or the entire reliability of this record. 
There was no intimation of the existence of anything outside 
the record in any particular affecting its verity. There was 
nothing open to doubt left to be found by a tribunal trying 
the facts. The only question presented was one of law and 
not of fact. The defendant was not entitled to a trial by 
jury upon the plea in abatement under these circumstances. 
Dean v. Boston Elevated Railway, 217 Mass. 495. 

There was no necessity for a replication by the Common- 
wealth to the plea in abatement. The practice in this respect 
on the criminal side of the court has become in large part 
assimilated to that prevailing on the civil side of the court, 
where no replication is required. See Comstock v. Living- 
ston, 210 Mass. 581. In the absence of express admission, 
the matters stated in the plea in abatement were at once in 
issue. There was no admission, by pleading, failure to plead 
or otherwise, that Mr. Hurlburt was not authorized to be 
present at the deliberation by the grand jury. 

The question is raised whether under our Constitution and 
laws the attorney general or a special assistant appointed for 
that purpose may be present in his official capacity during 
the deliberations of the grand jury. 

The office of attorney general is of considerable antiquity. 
Its early history and growth in England are traced in an 
article by Mr. Holdsworth, the learned historian of English 
Law, in 13 Ill. Law Rev. 602, wherein its development is 
shown to have been essentially completed before the main 
migration of our ancestors to this country. 

There appears to have been no attorney general during the 
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period of the colonial charter. The date of the first appoint- 
ment is uncertain but probably was prior to July 1, 1686, the 
oath having been administered on July 26 of that year. Pro- 
ceedings of Massachusetts Historical Society, June, 1895, 
Vol. 10, Second Series, page 285 et seq. Washburn’s Judicial 
History of Mass. 87. 12 Law Rep. N. 8. 43. It was recog- 
nized as an office already in existence by Prov. Laws, 1693-4, 
e. 3, s. 12. When established it became endowed with the 
powers and duties appertaining to it at common law, so far as 
pertinent to the needs of the colony and province. It became 
one of the institutions of the common law brought by the 
early settlers to these shores, and its functions constituted a 
part of that body of common law generally recognized as a 
part of our jurisprudence. Crocker v. Justices of the Su- 
perior Court, 208 Mass. 162, 166. The powers and duties of 
the office appear to have rested largely upon the common law 
and the needs of the province as manifested in the practical 
administration of the office until the adoption of the Consti- 
tution with little of statutory regulation or modification. See 
petition of Anthony Checkley, Attorney General, 7 Acts & 
Resolves of the Province, p. 709, Vol. 40, Archives, p. 719. 
That the attorney general was the chief prosecuting officer 
during the provincial period seems clear both from the com- 
paratively infrequent resolves of the General Court concern- 
ing particular instances and from his actual appearances in 
court. See Rex v. Doaks, Quincy’s Reports, 90; Rex v. 
Pourksdorff, 1d. 104; Rex v. Mangent, Id. 162. The office 
was recognized by ¢. 2, s. 1. Art. 9 of the Constitution, and 
since then has continued to be referred to from time to time 
in amendments. Its powers and duties continued as a part of 
the common law of the Commonwealth save as changes have 
been made by the General Court and in the customs of the 
Commonwealth. See c. 6, Art. 6 of the Constitution. It often 
has been recognized that the powers of the attorney general 
are not circumscribed by any statute, but that he is clothed 
with certain common law faculties appurtenant to the office. 
Parker v. May, 5 Cush. 336; Attorney General v. Parker, 126 
Mass. 217, 219; McQuesten v. Attorney General, 187 Mass. 
185; Attorney General v. Bedard, 218 Mass. 378, 385; At- 
torney General v. Apportionment Commissioners, 224 Mass. 
598, 610; Attorney General v. New York, New Haven & Hart- 
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ford Railroad, 197 Mass. 194; Attorney General v. Methuen, 
236 Mass. 564, 569. 

It was provided by St. 1807, ec. 140, s. 10, that ‘‘. . . the 
foreman of each grand jury, in the presence of the attorney 
general, solicitor-general, or county-general, . . . shall have 
power to swear any witness to testify before such grand jury 
...’ This provision in substance is found in Rev. Stats. e¢. 
136, s. 9. In Gen. Stats., ec. 171, s. 9, it was compressed into 
these words: ‘‘The foreman of the grand jury, or the prose- 
cuting officer before them may administer oaths . . .,’’ which 
since have been continued. Pub. Sts. e. 213, s. 9. R. L. «. 
218, s. 9. G. L. e. 277, s. 9. There is nothing to indicate that 
any change of meaning was intended when the verbal change 
was made in the general statutes. This omission of the desig- 
nation of specified public officers and the substitution of the 
more comprehensive generic phrase ‘‘prosecuting officer”’ 
wrought no change in signification. It was simply the adop- 
tion of an abridgement of language in the interest of brevity 
and of compendiousness of statement. It is a familiar prin- 
ciple of statutory interpretation that mere verbal changes in 
the revision of statutes do not alter their meaning. Wright 
v. Dressel, 140 Mass. 147, 149; Savage v. Shaw, 195 Mass. 
571; Great Barrington v. Gibbons, 199 Mass. 527; Main v. 
County of Plymouth, 223 Mass. 66, 69; Derinza’s Case, 229 
Mass. 435, 442; International Paper Co. v. Commonwealth, 
232 Mass. 7, 13; Walsh v. Commonwealth, 224 Mass. 39, 41. 
The statute as it now stands includes the attorney general as 
much as if he were named in it. In carefully written judg- 
ments the use of the words of the statute have been followed. 
In Commonwealth v. Williams, 2 Cush. 582 at 584-5, it was 
said: ‘‘It is undoubtedly the policy of our system of criminal 
jurisprudence that the district attorney, or other public officer 
having official charge of the criminal department, should have 
the active superintendence and management of all criminal 
eases, on the trial of the same before the jury. . . . As a gen- 
eral rule this is required, and the conducting of the case before 
the court and jury is to be confined to the public prosecutor.’’ 
Commonwealth v. Scott, 123 Mass. 222, 233. 

The office of district attorney or county attorney appears 
to have been created by St. 1807, ec. 18, s. 1. In this act the 
controlling authority of the attorney general in all prosecu- 
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tions is recognized. In St. 1832, ¢. 130, s. 9, the powers of 
the district attorney are stated in substantially the same 
language as is found in R. L. e. 7, s. 17, namely: ‘‘The dis- 
trict attorneys within their respective districts shall appear 
for the commonwealth in the superior court in all eases, 


eriminal or civil, in which the commonwealth is a party or 
interested, and in the hearing, in the supreme judicial court, 
of all questions of law arising in the eases of which they 
respectively have charge, shall aid the attorney general in 
the duties required of him and perform such of his duties as 
are not required of him personally; but the attorney general, 
when present, shall have the control of such cases. They may 
interchange official duties.’’ See now the same in effect in 
G.L. e. 12, s. 27. That section in substance has been found 
in all the intervening revisions. As matter of construction 
the right of the attorney general to be present and exercise 
his authority whenever his public duty seems to him to re- 
quire it is recognized by the words ‘‘but the attorney general, 
when present, shall have control of such eases.’’ This in- 
cludes a right to be present at the deliberations of the grand 
jury. As matter of authority it has been so adjudicated. In 
Commonwealth v. Tuck, 20 Pick. 356, 364, it was said in 1838: 
‘‘The authority of the Attorney General, when present, to 
conduct and manage all criminal prosecutions is unquestion- 
able.”’ 

It is provided by R. L. e. 218, s. 10, now G. L. e. 277, s. 10, 
that ‘‘The grand jury may appoint one of their number as 
clerk and he shall keep a record of their proceedings, and if 
the jury so direct, shall deliver it to the attorney general or 
district attorney.’’ That section in substantially the same 
form goes back to Rev. Stats. ¢. 136, s. 10, when the right of 
the attorney general to appear before the grand jury was 
indubitable. If the attorney general has no right to attend 
the deliberations of the grand jury, this provision of the 
statute would present great difficulties in view of the deci- 
sions of Commonwealth v. Harris, 231 Mass. 584, and Lebo- 
witch, Petitioner, 236 Mass. 357, to the effect that the presence 
of strangers with the grand jury violates the constitutional 
secrecy of that institution. The delivery of the records of 
the grand jury to one not of their number or not entitled to 
be present at their sessions would be a grave invasion of the 
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secrecy of its proceedings. This provision is consistent and 
harmonious with the idea of the attorney general as being the 
chief prosecuting officer. 

The words of St. 1913, ¢. 709, s. 1, now found in G. L. e. 
12, s. 10, to the effect that the attorney general ‘‘shall take 
cognizance of all violations of law .. . affecting the general 
welfare,’’ are exceedingly broad. While doubtless that act 
was directed primarily to the suppression of unlawful com- 
binations in restraint of trade, there is avowed rather than 
conferred by those words the extensive power possessed by 
him in criminal prosecutions. 

It is provided by R. L. ¢. 7, s. 4, now G. L. e. 12, s. 6, that 
the attorney general ‘‘shall consult with and advise the dis- 
trict attorneys in matters relating to their duties; and, if in 
his judgment the publie interest so requires, he shall assist 
them by attending the grand jury in the examination of a case 
in which the accused is charged with a capital crime, and 
appear for the commonwealth in the trial of indictments for 
capital crimes.’’ These words are not a limitation upon the 
power of the attorney general. They state his usual fune- 
tions, but do not constrict his general authority existing from 
early times and recognized as still existing by s.17. The im- 
plication of the words is that a single superior officer is con- 
ferring with those of less extensive power. Doubtless the 
statutory history concerning these two officers may not have 
been strictly consistent in every particular, but in the main 
the power of the attorney general has not been restricted. 

This construction harmonizes the several sections of the 
statute and continues the supremacy of the attorney general as 
the chief law officer of the Commonwealth. Any other inter- 
pretation would establish the district attorneys as independ- 
ent public officers free from effective supervision respecting 
the protection of the public by the prosecution of crime, a sub- 
ject which concerns the welfare of the entire Commonwealth 
and transcends the internal interests of the several districts 
into which the State is divided for the election of district at- 
torneys. See R. L. ec. 156, s. 4 now G. L. e. 211, s. 4. 

In this connection it is unnecessary to consider St. 1843, e. 
99, wherein the Legislature undertook to abolish the office of 
attorney general, and St. 1849, c. 186, wherein it was re-estab- 
lished. See Taft v. Adams, 3 Gray, 126; Graham v. Roberts, 
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200 Mass. 152, 157; Barnes v. Mayor of Chicopee, 213 Mass. 
1, 4; Opinion of Justices, 216 Mass. 605, 606; Ashley v. Three 
Justices of the Superior Court, 228 Mass. 63, 73. Even if 
these statutes are taken at their full face value, see Common- 
wealth v. Boston & Maine Railroad, 3 Cush. 25, 48, when the 
office was re-established by the latter statute, its implied powers 
as well as those expressly enumerated became revived. This 
is apparent from numerous eases heretofore cited and decided 
since 1849, wherein the common law incidents of the office, 
quite outside the express statutory powers have been recog- 
nized and declared. 

The provisions of Art. XIX of the Amendments to the 
Constitution, to the effect that district attorneys shall be 
chosen by the people of the several districts, have no signifi- 
eance in this connection. 

The effect of the statutes is to establish the office and pre- 
scribe the duties of the district attorneys, with the manifest 
purpose that the functions of prosecuting officer ordinarily 
shall be performed by them, but not to exclude utterly the 
attorney general from those functions in instances where the 
exigencies of the public welfare require his intervention. The 
determination as to the existence of such an exigency must 
as a general rule rest with the attorney general. The power 
of the attorney general under the present state of the law 
enabled him personally or by his assistant to be present with 
the grand jury in its deliberations. Of course, what was 
said in Commonwealth v. Harris, 231 Mass. 584, 586, and 
Opinion of Justices, 232 Mass. 602, 604, was with reference 
to the district attorney and manifestly was not directed to the 
attorney general. As already has been pointed out, both are 
included under the term ‘‘ prosecuting officer.’ 

This conclusion is consonant with what was said in State 
v. Robinson, 101 Minn. 277, at 288: ‘* The office of attorney 
general has existed from an early period, both in England 
and in this country, and is vested by the common law with a 
great variety of duties in the administration of the govern- 
ment. The duties are so numerous and varied that it has not 
been the policy of the legislatures of the states of this country 
to attempt specifically to enumerate them. Where the ques- 
tion has come up for consideration, it is generally held that 
the office is clothed, in addition to the duties expressly defined 
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by statute, with all the powers pertaining thereto at the com- 
mon law. ... From this it follows that as the chief law 
officer of the state, he may, in the absence of some express 
legislative restriction to the contrary exercise all such power 
and authority as public interests may from time to time re- 
quire. He may institute, conduct and maintain all such suits 
and proceedings as he deems necessary for the enforcement 
of the laws of the state, the preservation of order and the pro- 
tection of public rights.’’ To the same general effect see 
Ex parte Young, 209 U.S. 123, 160; People v. Santa Clara 
Lumber Co., 126 App. Div. 616, 618; People v. Miner, 2 Lan- 
sing, 396; Hunt v. Chicago & Dummy Railway, 20 Bradw. 282, 
286-290 ; affirmed in 121 Il. 638, 642; State v. Young, 54 Mont. 
401, 403. 

The question has been considered at large. But another 
conclusive answer to the defendant’s contention on this branch 
of the case is that the decision of the Superior Court upon 
questions raised on a plea in abatement to an indictment or 
complaint is made final and not open to exception by R. L. 
é. 219, a. 8: Sl, SZ, da, now G. L. e. 2136, s. 2. Zi, 28, 31. The 
matters set forth in the plea rightly were described as in 
abatement. Lebowitch, Petitioner, 235 Mass. 347, 362. 

There was ample evidence to warrant a verdict of guilty. 
There was testimony to the effect that the person named in 
the bill of particulars as owner held title to an automobile 
such as was there described, that he lived at the house desig- 
nated by street and number opposite which an automobile was 
parked, similar in deseription as to make and type to the one 
set out in the bill of particulars, that the defendant was in 
the neighborhood, on the night in question, riding in another 
automobile, which he left for a considerable period of time 
and returned to it and rode away in it, and that he was seen 
standing near the automobile in question and was seen sitting 
in the driving seat of that automobile doing ‘‘something in 
the ear, . . . working on the dash . . . working on the switch, 
on the dash.’’ An attempt to steal the automobile well may 
have been thought to be the only rational explanation of these 
facts if the jury found them to be true. There was no error 
in refusing to direct a verdict for the defendant. 


Exceptions overruled. 
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Note. 


In the February number of this magazine at pages 48-51 the 
action of the Executive Committee in support of a declaratory 
act recognizing the rights and duties of the Attorney-General 
before the Grand Jury or other tribunals, was explained. The 
foregoing opinion by Chief Justice Rugg seems to make a de- 
claratory act unnecessary and presumably the legislature took 
that view of the matter. 


F. W. G. 
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A DEPARTURE IN WATER LAW? A DISCUSSION OF 
THE RECENT OPINION IN TAFT vy. BRIDGETON 
WORSTED CO. 

To the Editor of the Massachusetts Law Quarterly: 

The Supreme Judicial Court of Massachusetts, in the recent 
ease of Taft v. The Bridgeton Worsted Company, (Banker 
«& Tradesman, March 26, 1921), seems to lay down a new 
principle to govern the rights and duties of riparian owners 
on a natural water course. 

Heretofore, it has been assumed that as between riparian 
owners on natural water courses the basis of rights and 
obligations was the natural flow of the stream, that is, the 
flow of the stream in a state of nature, and modern engineer- 
ing has been able to define, with sufficient accuracy, what this 
was. When a riparian owner did anything to interfere with 
this natural flow he could justify himself only if the inter- 
ference was such a reasonable use of the waters of the stream 
under the given circumstances as to be sanctioned by law, 
in which case other riparian owners must accept it and exer- 
cise their rights in subordination to it. If the riparian owner 
did nothing, no question between him and other riparian 
owners arose. So long as a riparian owner uses the stream 
reasonably he may disturb or cease disturbing the natural 
flow to suit his convenience ; if the use is unreasonable he may 
be enjoined and compelled to allow the natural flow of the 
stream or to use it reasonably. 

In the case just decided, a riparian owner had interrupted 
and interfered with the natural flow of the stream by erecting 
a dam on his own premises and holding the water back in a 
pond to create a head and fall. This was a familiar and rea- 
sonable use of the stream. He decided, for reasons which 
are not stated, not longer to hold the waters back by his dam 
but to let the stream flow as if he had made no improvement. 
The court seems to hold that although it was reasonable to 
erect the dam and interrupt the natural flow it may now be 
unreasonable not to continue to maintain it; that an inter- 
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ruption of a natural flow is justified and a discontinuance of 
the interruption unjustified. The owner at his pleasure may 
or may not harness the water of the stream within the limit 
sanctioned by law, but having done so he cannot at his pleasure 
unharness it. 

The case appears to have been argued as if the question 
presented was whether a riparian proprietor could restore the 
water in a stream to its natural condition, after he had once 
interrupted its natural flow, not for any advantage to him- 
self, but for the express purpose of maliciously interfering 
with the convenience of others; but the Supreme Court does 
not decide the case on this point. It seems to hold that the 
discontinuance of a justifiable interruption made solely for 
the defendant’s convenience may of itself be an unreasonable 
use of the waters of the stream. There seems to be no ques- 
tion of prescription or grant involved in the case, so that 
the decision appears to place upon a defendant the affirmative 
obligation of maintaining an artificial interruption of the flow 
of the stream for the benefit of another. The plaintiff ap- 
pears to base his claim on a right to enjoy an artificial con- 
dition created by the defendant on its own land for its own 
convenience and to enjoy not the natural flow of the stream, 
but an interrupted flow. This right was denied in Mason v. 
Whitney, 193 Mass. 152. 

In the present case, the court extends to waters artificially 
stored, some of the rules of law applicable to the natural flow 
of the stream. If, with reference to water legally impounded 
and held out of the natural flow for the benefit of a riparian 
owner, the latter is under any obligation to continue to im- 
pound for the benefit of an upper proprietor whose only right 
heretofore was to enjoy the natural flow, the case marks a 
departure in the law of natural water courses. 


It seems hard to reconcile the language of the court. It 
held: 


‘‘Of course the plaintiffs had no right to compel the 
defendant to maintain its dam for their benefit. The 
defendant had a right at any time to take down its dam 
or to cease to impound the water for any reason which 


seemed to it sufficient. With such conduct the plaintiffs 
have no legal concern.’’ 
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This seems to state the law in familiar terms but when the 
court proceeds: 


‘*But they, the plaintiffs, are not strangers to the water. 
They have some rights in it.’’ 


It is not clear whether the court is referring to the natural 
flow or to artificial storage. This ambiguity is removed when 
the court says: 


‘‘The test of liability is whether the defendant, in what 
it did in the exercise of its right made a rational use of 
the impounded water, having due regard to all the cir- 
cumstances connected with the right of the plaintiffs to 
make a similar use of the water while overflowing their 
land, whether in fluid or solid state.’’ 


This means that the plaintiffs’ rights are enlarged by the 
acts of the defendant for, of course, the plaintiffs had no nat- 
ural ice-cutting privilege in flowing water and, as a riparian 
owner on a natural water course, the plaintiffs had no right 
to have the water overflow their land unless they did so at 
their own expense and for their own purposes. 

The language last quoted seems to contradict the first 
excerpt from the opinion. It must mean that under some 
cireumstanees a plaintiff can compel the defendant to main- 
tain a dam and impound the water for the benefit of an upper 
proprietor and all in the absence of grant or prescription. 
Such an obligation has not heretofore been imposed upon 
riparian proprietors. 

T. H. Gage. 
Worcester, Mass., April, 1921. 

















A LAYMAN’S SUGGESTIONS ABOUT JURY DUTY. 


The following letter from a business man of experience is 
published for the information of the bar. The writer is 
Robert L. Studley, Esq., of Studley & Emery, Wool Mer- 
chants at 267 Summer St., Boston. 


Apriu 8, 1921. 
Secretary, Massachusetts Bar Association, 
60 State Street, Boston. 
SIR: 

As the result of my six weeks’ experience on the jury (dur- 
ing which time I did not ask for a day’s or hour’s release from 
duty) I think I can offer some constructive ideas in reference 
to the jury system. 

It seems to me that the judges and lawyers have altogether 
too exalted an opinion of their own position and the value of 
their own time and too little consideration of the value of the 
time of a juror—who is willing and wants to give conscien- 
tious jury service. 

For example, I was notified in October last, on a Thursday 
or Friday evening, that I was to report at Dedham the fol- 
lowing Monday morning—probably for six weeks’ service 
on the jury. At that time one of my partners, Mr. Emery, 
was in Texas and we were in the midst of a busy and trying 
period, when my services, if ever, were absolutely necessary 
to my business—and yet, in response to the demand of the 
State, I practically gave up my business for six weeks’ time 
(with the exception of what little attention I could give to 
it before 9 o’clock in the morning and after 5 o’clock in the 
evening). It is not surprising to me that so many men duck 
their responsibility and use every effort and excuse for not 
serving (and in most cases get by). Better men could be 
obtained and more conscientious service would be given if 
the mode of procedure were changed. 

In the first place, three weeks’ time is plenty long for a 
man to serve on the jury and he should not be called upon for 


any longer service. A juror is far more conscientious the 








112 


first two or three weeks he serves than he is after serving for 
a longer period. I know this because I was in and out among 
the other thirty-five or six jurors during the entire period of 
six weeks and I made it a point to learn something from my 
experience. 

In the second place, even on a three-week term of service, a 
juror should not be tied down to the confines of the Court 
House from 10 a.m. to 4 p.m. when the chances are not favor- 
able to his being used on jury service. Out of the six weeks’ 
time that I served on the jury, if I remember correctly, I only 
served on four cases (I was not challenged at all) and the 
entire time consumed was not more than four full days. I 
could have easily been given free lance to attend to my busi- 
ness and been subject to call by telephone at any time and 
gotten to the Dedham Court House within an hour’s time of 
such eall. I would gladly have had a conveyance to take me 
there within that time. 

In the last analysis, if the courts want first to have only 
men listed and called for jury service in the towns and cities 
who are willing to give their time at $4.00 per day to jury 
service—then continue along the same old routine that has 
been in effect for the last hundred years or more; but if the 
Courts wish for busy business men to respond willingly to the 
eall of jury duty then a more modern, more efficient, and 
more economical jury system should be put into effect. The 
responsibility is up to the judges and lawyers. 

Yours very truly, 
Rosert L. STupiey. 








THE FUNCTIONS OF A COURT AND ITS RELATION 
TO THE BAR IN THE MATTER OF DISCIPLINE. 


In view of the constantly increasing discussion throughout 
the American bar in regard to the practical application of 
standards of professional conduct and the importance of pro- 
fessional discipline in the interest of the public, it seems 
desirable that the exact position of a court in this matter 
should be stated. 

Many members of the bar appear to have a rather vague 
impression that in matters of discipline a proceeding must be 
filed by some individual or bar association having the appear- 
ance of an attack, either by a layman or by a lawyer or group 
of lawyers against some member of the profession. When 
such a petition is filed, an atmosphere is at once created in 
which the petitioners are regarded as plaintiffs and sugges- 
tions and suspicions of personal animosity and personal 
‘‘orudge’’ are directed at the petitioners. While this is 
probably to a large extent unavoidable it does not help 
the administration of justice or the maintenance of pro- 
fessional standards, for the real nature of the proceeding is 
apt to be lost sight of. 

The relation of the court to this problem, however, has 
always been very clearly maintained in the opinions of the 
Supreme Judicial Court of Massachusetts and, in order to 
make it clearer, a few years ago the practice of omitting the 
name of the petitioner from the title of the case, when the 
proceeding was begun by petition, was adopted as a result 
of a suggestion in the opinion of the court in 211 Mass. at p. 
193. In that case, the court said: 


‘‘This is not a proceeding between two parties where 
the court is asked to adjudicate conflicting claims as to 
some right, corporeal or incorporeal, and where a deci- 
sion favorable to one party is necessarily to that extent 
unfavorable to the other. It is rather in the nature of 
an inquest or inquiry as to the conduct of the respond- 
ent. In the result of this inquiry the association (i.e. 
the bar association which was the petitioner in the case) 








114 


has no interest. It can gain nothing nor can it lose 
anything whatever may be the result. It simply calls the 
attention of the court to the alleged misconduct of an 
attorney, not for the purpose of obtaining redress of 
any grievance suffered by itself, but only that the court, 
if so disposed, may inquire into the charge and act ac- 
cordingly. Such this petition plainly is upon its face. 
It sets forth no wrong done to it; it asks for no relief. 
The prayer at the end of the petition does not ask for such 
a decree as justice and equity may require as between 
the association and respondent, but in substance for such 
an order as the court shall ‘deem expedient in the inter- 
ests of the public welfare.’ 

‘*And such is the proceeding in reality. An attorney 
at law is not merely a member of a profession practising 
for personal gain, nor is he on the other hand, a public 
officer. He is an officer of the court. Ex parte Garland, 
4 Wall. 333. Petition of Splane, 123 Penn. St. 527, 540. 
The court, by reason of the necessary and inherent power 
vested in it to control the conduct of its own affairs and 
to maintain its own dignity, has a summary jurisdiction 
to deal with alleged misconduct of an attorney. <A pro- 
ceeding for disbarment is simply the exercise of juris- 
diction over an officer, an inquiry into his conduct, not 
for the purpose of granting redress to a client or other 
person for wrong done, but only for the maintenance of 
the purity and dignity of the court by removing an unfit 
officer. As stated by Andrews, C. J., in Fairfield County 
Bar v. Taylor, 60 Conn. 11, 15, ‘(The proceedings are) 
an investigation by the court into the conduct of one of 
its own officers, not the trial of an action or suit.’ In 
that case the petition or complaint was filed by a com- 
mittee of the Fairfield County bar, and the following 
language was used by Andrews, C. J., ‘Neither the whole 
bar of Fairfield County nor its committee were parties 
to an action in any proper sense. They were not prose- 
cuting any matter of their own. They were not plain- 
tiffs. They were performing their sworn duty to the 
court by bringing to its knowledge the misdoing of one 
of its agents.’ This is an accurate statement of the 
relation sustained to this case by the petitioner. It has 














115 


no control over the proceedings, nor any rights as to 
them, not even to an order of notice. The question 
whether any action shall be taken on the petition and, 
if so, what, is entirely within the discretion of the court. 
From the moment of the filing of the petition, the peti- 
tioner in law dropped completely out of the ease, and 
the matter was entirely in the hands of the court to 
make the inquest on its own account and to such extent 
as it saw fit. . i 


The court then quoted Chief Justice Bigelow as follows: 


ce 


Usually proceedings [for disbarment] are com- 
menced by rule to show cause, or by an attachment or 
summons to answer; but these are issued on motion or 
bare suggestion to the court, or even on the knowledge 
which the court may acquire of the doings of an attorney 
by their own observation. No formal or technical de- 
scription of the act complained of is deemed requisite to 
the validity of such a proceeding. Sometimes they are 
founded on affidavit of the facts, to which the attorney 
is summoned to answer; in other cases, by an order to 
show cause why he should not be stricken from the roll; 
and when the court judicially know the misconduct of 
an attorney, they will of their own motion order an 
inquiry to be made by a master without issuing any 
process whatever, and on the coming in of his report 
will cause his name to be stricken from the roll.’ Bige- 
low, C. J., in Randall, petitioner, 11 Allen, 473, 479... . 

‘*In other jurisdictions a case for disbarment may be 
entitled either Ex parte or In re or In the matter of— 
followed by the name of the accused. And such a title 
seems preferable as indicating more accurately the real 
nature of the proceeding.’ 

F. W. G. 

The opinion of the Supreme Court of the United States in 


the Randall Case entitled Randall v. Brigham, 7 Wall. 523, 
should also be read. 
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THE RECENT MASSACHUSETTS STATUTE RELATIVE 
TO TAXATION OF ‘‘GIFTS IN CONTEMPLATION 
OF DEATH.”’ 

By Chapter 548 of the Acts of 1920 which contained an 
emergency preamble and was approved May 27, 1920, the 
legislature amended the law relative ‘‘to the taxation of 
legacies and successions’’ so as to read as follows: 


‘*SecTion 1. Section one of chapter five hundred and 
sixty-three of the acts of nineteen hundred and seven, as 
amended, ete. . . . is hereby further amended by striking 
out the first paragraph and substituting the following, so 
as to read as follows :—Section 1. All property within the 
jurisdiction of the commonwealth, corporeal or ineor- 
poreal, and any interest therein, whether belonging to 
inhabitants of the commonwealth or not, which shall pass 
by will, or by the laws regulating intestate succession, or 
by deed, grant or gift, except in cases of a bona fide pur- 
chase for full consideration in money or money’s worth, 
made in contemplation of the death of the grantor or 
donor, or made or intended to take effect in possession or 
enjoyment after the death of the grantor or donor, and 
any beneficial interest therein which shall arise or accrue 
by survivorship in any form of joint ownership in which 
the decedent joint owner contributed during his life any 
part of the property held in such joint ownership or of 
the purchase price thereof, to any person, absolutely or 
in trust, except to or for the use of charitable, educa- 
tional or religious societies or institutions, the property 
of which is by the laws of this commonwealth exempt from 
taxation, or for or upon trust for any charitable purposes 
to be carried out within this commonwealth, or to or for 
the use of the commonwealth or any city or town within 
the commonwealth for public purposes, shall be subject 
to a tax as follows :— 


‘*SectTion 2. Any deed, grant or gift completed inter 
vivos, except in eases of bona fide purchase for full con- 
sideration in money or money’s worth, made not more 
than six months prior to the death of the grantor or donor, 
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shall, prima facie, be deemed to have been made in con- 
templation of the death of the grantor or donor. Not- 
withstanding any provision of section one of this act, no 
tax shall be payable thereunder on account of any deed, 
grant or gift in contemplation of death made more than 
two years prior to the death of the grantor or donor. The 
taxes imposed by the provisions of this act upon property 
or interests therein passing by deed, grant or gift made 
in contemplation of death shall be payable by the grantee 
or donee at the expiration of one year after the death of 
the grantor or donor, but real estate so passing shall not 
be subject to a lien for such tax. 

‘*Sectrion 3. This act shall not apply to property or 
interests therein passing by deed, grant or gift in con- 
templation of death made prior to the passage of this act.’’ 


The parts of the above statutes which are new are the 
italicized words in Section 1 and the whole of Section 2 and 
Section 3, which qualify the application of the new words in 
Section 1, 

It has already been suggested in a previous article discussing 
the federal statute relating to this subject, that such an act 
would be unconstitutional in Massachusetts. (See IV Mass. 
Law Quart., 165.) In order to provoke discussion and focus 
the attention of the bar upon the various aspects of this 
question, the following suggestions are submitted. Other 
discussions of the subject relating to the federal act will be 
found in the article above referred to, also in V Mass. Law 
Quart., 107-109; also, in the Journal of the American Bar 
Association for November, 1920, page 156, for February, 1921, 
page 93, and for May, 1921, page 257. 

At the outset certain differences should be noted between 
the form of the federal statute and the form of the Massa- 
chusetts statute. The Massachusetts statute above quoted has 
at least the merit when compared with the federal act, of 
greater frankness in its provision for the tax. It faces such 
legal difficulties as there may be more frankly. In one of the 
discussions above referred to, the following question has been 
suggested,—is not the federal statute an abuse of the taxing 
power attempted through a sneaking definition by which the 
estate of a decedent is made to include for taxation purposes 
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property which obviously is not part of the estate as the rights 
in it are not in any way affected by the fact of death and, 
therefore, no one, whether executor, administrator, beneficiary, 
or creditor of the estate, could possibly reach it as part of the 
estate? It is also suggested that the theory of the government 
in attempting this legislative definition is, first, the creation 
of an artificial principle that it is the duty of an individual 
to preserve intact the money value of his property at any 
particular time until his death without reducing it by gifts 
to persons or purposes who do not happen to be charitable 


~ 


corporations, although he may lose it or squander it as he 
pleases. Having first created this somewhat extraordinary 
principle or duty, in order that the government may tax the 
value of this estate at the death, the government then assumes 
that individuals will try to avoid this tax if they can and, 
therefore, as an administrative measure, in order to prevent 
the invasion of this so-called duty thus created, it must create 
a statutory presumption that gifts within a certain period 
are prima facie made for the purpose of avoiding the alleged 
duty. Accordingly, the government resorts to the use of the 
phrase ‘‘in contemplation of death’’ for the purpose of ascer- 
taining both the gross and the net estate for federal taxation 
purposes. 

Of course this phrase ‘‘in contemplation of death’’ has a 
persuasive appearance. It would not look as well if the legis- 
lature had attempted to state frankly in the manner above 
stated the alleged principle or duty upon which it sought to 
impose this tax. 

Returning to the Massachusetts statute, we find more frank- 
ness in the language used than we find in the federal statute. 
The statute says nothing about gifts being part of the gross 
estate, but, 


‘** All property within the jurisdiction of the Common- 
wealth which shall pass by deed, grant, or gift, except in 
cases of a bona fide purchase for full consideration in 
money or money’s worth made in contemplation of the 
death of the grantor or the donor . . . shall be subject 
to a tax as follows.’’ 


It has been decided that our Massachusetts inheritance tax is 
a tax on the privilege of the donee in receiving property by 
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death, Minot v. Winthrop, 162 Mass. 113. Presumably, there- 
fore, this new tax inserted by this statute as a sort of ‘‘rider’’ 
to the inheritance tax law is to be construed as an attempt to 
tax the donee, rather than the donor. (233 Mass. 474.) 

By the second section, it is clearly stated that this new tax 
is not part of the legacy or succession tax but is a ‘‘rider,”’ 
as suggested, attached to the legacy or inheritance tax law 
and imposing frankly a tax upon transactions inter vivos. 
This tax seems to be imposed at the time they are made, al- 
though the tax cannot be paid at that time and there is no 
method of ascertaining at that time whether the transaction 
is taxable and, if so, what the amount of tax may be, as it is 
specifically provided that such taxes: 


‘*Shall be payable by the grantee or donee at the expira- 
tion of one year after the death of the grantor or donor, 
but real estate so passing shall not be subject to a 
lien for such tax.”’ 


There may be a question if donee and property both leave 
the state before the donor’s death, whether any tax ean be 
collected, but, however that may be, the language of Section 
2 of the Massachusetts act suggests the passage in the opinion 
of Chief Judge Willard Bartlett in the matter of Hodges, 
215 N.Y., 447 decided in 1915. This opinion at least clears 
away any artificial and hypocritical attempt on the part of 
the government to connect the tax with death. The court 
decided that under the New York statute gifts ‘‘in contem- 
plation of death’’ could not be added to gifts to the same 
person contained in the will for the purpose of increasing 
the rate of taxation. The reasoning was as follows: 


*‘Under the express provisions of the tax law, the gift 
of bonds and securities to the wife was taxable as soon 
as it was made. As such gifts seldom become known to 
the taxing authorities until after the death of the person 
making them, there is usually no effort to tax them earlier ; 
but this fact does not affect their liability to earlier taxa- 
tion if ascertained. Where the transfers are thus distinct 
in character; one being a gift inter vivos taxable when 
made and the other a legacy taxable only upon the death 
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of the testator, there appears to be no warrant in law for 
adding them together and considering them as one trans- 
Ser.”” 


It is clear, therefore, that the Massachusetts act is, frankly, 
an attempt on the part of the legislature to select certain gifts 
which, as expressly stated in the statute, have been ‘‘completed 
inter vivos’’ by individuals in pursuance of the hitherto gen- 
erally accepted right of man to dispose of his property freely 
while he was alive and of the equally recognized right of a 
man to receive property as his own honestly from another 
while they are both alive, and to impose upon the donee a tax, 
if the donor of the gift happens to die within two years of the 
time when the gift was ‘‘completed’’ and, if he dies within six 
months, it ‘‘shall prima facie be deemed to have been made in 
contemplation of death,’’ whatever that may mean. It is 
submitted that the only constitutional interpretation of the 
words ‘‘in contemplation of death’’ which can be applied un- 
der this statute is one which limits it to gifts causa mortis or 
gifts having some ‘‘string’’ to them which connects the fact 
of death with the completion of the transfer as a matter 
of intent of the parties to the transaction, as distinguished 
from any mere motive on the part of the donor the nature and 
existence of which may, or may not, be entirely unknown to 
the donee. 

It is submitted that a mere motive, such as the motive of 
a generous parent, relative, or friend, that the donee of a 
gift should have the fullest enjoyment of property given while 
they are both alive and free from any deduction for taxation 
of the modern exorbitant and manifold character is ‘‘an imma- 
terial fact’’ which, to quote the language of the justices in 
196 Mass. at page 627, ‘‘does not distinguish’’ such gifts ‘‘in 
any way that the state can recognize and make the foundation 
of an excise tax.”’ 

As has been suggested elsewhere, the constitutional right 
of a man to deal with his property freely while he is alive 
is exactly the same when he is 80 years old as it is when he is 
20, 30, or 40, assuming him to be still reasonably sane. He has 
a right to every honest and legitimate motive at any stage of 
his life. It is submitted that his constitutional right to life, 
liberty, and the pursuit of happiness include what might be 
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called the right of privacy or, at least, the right of indulging 
in desires and motives equally with his other fellow citizens 
without being subjected to a tax unless the intent as dis- 
tinguished from the motive connected with a particular trans- 
action is one which the law ean recognize as affecting the 
nature of the transaction. 

In other words, we have here an attempt to impose a tax 
on a donee based on an honest and legitimate motive of a donor, 
the existence of which may or may not be known to him, the 
existence, amount, and time of the collection of the tax being 
impossible of ascertainment for at least two years and being 
contingent upon the death of the donor during that time, and 
not being payable until after that death. Would it not be 
difficult to think out any more arbitrary proceeding as an 
illustration of an immaterial fact resorted to as a basis of 
discrimination in taxation between donees? How does such 
a statute differ from one which placed a tax upon every red- 
haired donee collectible within a year after the death of the 
donor provided the donor died within two years, and gradu- 
ated in accordance with the scale set out in the inheritance 
tax law? When the human facts of this business are analyzed 
out of all their persuasive verbiage, is not this tax a palpable 
example of unconstitutional extortion in violation of the prin- 
ciples which have been recognized ever since Massachusetts 
had a constitution? Does not the ‘‘inalienable right of acquir- 
ing property,’’ recognized by the first article of the Bill 
of Rights, include the right of ‘‘aequiring’’ by honestly accept- 
ing a gift honestly made and completed inter vivos, free from 
all arbitrary taking by the Commonwealth, without compensa- 
tion under Article X? 

The statute above quoted has been consolidated with Chap- 
ter 65 of the General Laws and, as thus consolidated, presents 
another interesting question as to the date at which the valua- 
tion of the property given is to be fixed. 

Section 13 of Chapter 65 says: 

‘*Except as otherwise provided in this and the following 
section, the tax imposed by this chapter shall be assessed 
upon the actual value of the property at the time of the 
death of the decedent. In case of a ‘grant’ to take effect 
in possession or enjoyment after the expiration of one 
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year or more in life estates or a term of years, the tax 
shall be assessed on the actual value of the property or 
interest therein coming to the beneficiary at the time when 
he becomes entitled to the same in possession or enjoy- 
ment.”’ 


Section 14 provides that: 


‘* Any person entitled to a future interest . . . may pay 
the tax at any time before such tax would be due... 
and in such eases the tax shall be assessed upon the actual 
value of the interest at the time of payment.’’ 


There appears to be nothing in these sections or elsewhere to 
fix the date of valuation of gifts ‘‘in contemplation of death’’ 
completed ‘‘inter vivos,’’ except the opening words of Sec- 
tion 13 above quoted that they ‘‘shall be assessed upon the 
actual value at the time of the death of the decedent.’’ 

As the only decedent involved in such a ease is the donor, 
although he has entirely ‘parted with the property and his 
estate has no right or connection with it, we seem to have the 
interesting situation of a donee who is given some shares of 
stock by his father, his uncle, or his friend, and the market 
value of those shares at the time of the gift is $50 a share. 
If the donor happened to die within two years and because of 
a motive which the tax officials or the court finds existed and 
if, in the meantime the value of the stock has gone up 200%, 
the donee may be faced with a tax under the language of the 
statutes based on this increased valuation even though he may 
have sold the stock soon after he received it at the original 
valuation of $50 and spent the money supposing he had a 
right to do so. 


F. W. G. 
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MORE ABOUT FEDERAL TAXATION. 


1. ALLowancE oF Estate Tax as A DEDUCTION ON THE 
IncomE Tax ReturN oF AN Estate. 

In the May number of this magazine for 1920 (Vol. V, 346 
and 354, and see p. 490) the treasury regulations and the 
rulings denying the right to deduct the estate tax on the 
income tax return of an estate in the course of settlement 
were discussed. The Supreme Court of the United States 
has recently decided in the case of U. S. V. Woodward that 
the deduction is a proper one and has reversed the applica- 
tion of the rulings and of the statute adopted in practice by 
the Treasury Department. As the estate tax, ordinarily when 
there is one, will be of a sufficient amount to wipe out any 
liability during the year when the estate tax is paid, this 
decision is likely to interest those members of the bar who 
may not have already noticed it. 


2. A CoNFUSING PARAGRAPH IN THE OPINION IN THE CASE IN 
WHICH THE FEepERAL Estate TAX WAs SUSTAINED. 

In the recent opinion of the Supreme Court of the United 
States in the ease of New York Trust Co. et al. v. Eisner, 
decided May 16, 1921, the constitutionality of the federal 
estate tax of 1916 was sustained. As to the construction of 
the act, the court held that: 


‘‘Obviously it attaches to the whole estate except so far 
as the statute sets a limit. ‘Charges against the estate’ 
as pointed out by the court below are only charges that 
affect the estate as a whole and, therefore, do not include 
taxes on the right of individual beneficiaries. This rea- 
soning excludes not only the New York succession tax, 
but those paid to other states, which can stand no better 
than that paid in New York. What amount New York 
may take as the basis of taxation and questions of priority 
between the United States and the state are not open in 
this case.’’* 





*As to the subject of the italicized sentence, see V Mass. Law Quarterly 
101, Feb., 1920. 
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In the ease of Northern Trust Co. v. Lederer, 262 Fed. 252, 
the Cireuit Court of Appeals for the Third Cireuit held that 
the Pennsylvania inheritance tax was an estate tax in sub- 
stance and, therefore, deductible in figuring the federal estate 
tax. The Supreme Court of the United States refused to 
issue a writ of certiorari. In the case of Prentiss v. Eisner, 
Judge A. N. Hand in the district court held that the New 
York transfer tax was in substance an estate tax (although 
the opinions of the New York Court of Appeals were some- 
what confusing) and, since it was an estate tax and not a 
tax ‘‘on the right of individual beneficiaries,’’ it could not 
be deducted by the beneficiary on his or her individual income 
tax return. In the Cireuit Court of Appeals, Judge Hand’s 
opinion was affirmed (267 Fed. 19), the court holding that 
until the New York Court of Appeals decided clearly that it 
was an inheritance tax on the right of a beneficiary, and not 
an estate tax which is a general charge against the estate as 
a whole, the federal courts must consider it an estate tax. The 
Supreme Court of the United States at Washington refused 
to issue a writ of certiorari in that ease. 

In view of these decisions, the question naturally arises 
whether the passage quoted from the Supreme Court of the 
United States raises any doubt as to their effect as law. The 
court expressly says that no question as to ‘‘what amount 
New York may take as the basis of taxation and questions of 
priority between the United States and the state’’ are open 
in the case before them. They further say that ‘‘charges 
against the estate’’ deductible in figuring the federal estate 
tax 


‘‘are only charges that affeet the estate as a whole and, 
therefore, do not include taxes on the right of individual 
beneficiaries.’’ The court then continues, ‘‘ This reasoning 
excludes not only the New York succession tax but those 
paid to other states, which can stand no better than that 


paid in New York.”’ 


It is this last sentence and its bearing on such eases as 
Prentiss v. Eisner and Northern Trust Co. v. Lederer that 
is not clear. The sentence does not seem to be consistent 
either with the opinion of Judge Hand or with the Circuit 
Court of Appeals in the Prentiss case. On the other hand, 
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the consideration of the matter is so brief and without refer- 
ence to the reasoning in those opinions that it is not clear 
whether the court intended to overrule them as to the nature 
of the New York transfer tax or not. If such was the inten- 
tion, it is unfortunate that the court did not mention the 
cases or give any evidence that the opinions in them had been 
called to their attention in this connection. 

An examination of the brief for the plaintiffs in error 
shows that the case of Prentiss v. Eisner, both in the district 
court and in the Cireuit Court of Appeals, and the case of 
Northern Trust Co. v. Lederer in the Cireuit Court of Appeals 
were briefly discussed and some passages from them quoted 
in the printed argument on pages 194-5 and 205-7 of the brief. 
The brief, however, was a volume of 242 pages and whether 
or not these cases were discussed in oral argument and ealled 
specially to the attention of the court does not appear. 

In the Prentiss case, both in the district court before Judge 
Hand and in the Cireuit Court of Appeals, and also in the 
Northern Trust Co. case in the district court before Judge 
Thompson and in the Cireuit Court of Appeals, the case of 
U. S. v. Perkins was relied on by each court, perhaps, as the 
controlling authority. In the Prentiss case, 260 Fed. 589, 
Judge Hand stated that the position of the government against 
allowing the deduction of the New York inheritance tax on 
the federal income tax return of the beneficiary : 


**—is in aecordance with the decision in U. S. v. Perkins 

where the court said, ‘The legacy becomes the prop- 
erty of the United States only after it has suffered a 
diminution to the amount of the tax and it is only upon 
this condition that the legislature assents to a bequest 
of it.’ 

‘‘This decision, which so far as I know has not been 
questioned, cannot be reconciled with any theory that 
the tax is based upon a right of succession already vested 
in the legatee.’’ 

He states that, 
‘*The language of the act (of congress) would apparently 
make transfer taxes a necessary deduction, if they are 
charges against the person receiving the property or 
against either the property or the right accruing to him.’’ 
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He refers to the confusion arising from the New York opinions 
and then again refers to U. S. v. Perkins saying, 


orp 


his ease has been received with approval in New York 
decisions both under the old and new transfer tax acts.”’ 


In the Circuit Court of Appeals in a more extended opinion 
by Judge Rogers concurred in by Judges Hough and Manton 
the conclusion is as follows: 


‘‘We admit that the New York eases on the subject of 
taxable transfers are confused and not always clear and 
consistent. But until the New York Court of Appeals 
authoritatively states that the law of New York is not 
what the Supreme Court of the United States said it 
was in the Perkins ease, this court has no alternative but 
to hold that the New York transfer tax act does not 
impose a tax on a legatee’s right of succession which is 
deductible in her income tax return.’’ 


The important question arises, therefore, whether the Su- 
preme Court of the United States by the paragraph already 
quoted intended to overrule the reasoning of the decision in 
the Perkins case without mentioning that case or suggesting 
any intention of overruling it. 

In the Prentiss case the federal courts commented on the 
confusion as to the nature of the New York tax arising from 
the opinions of the New York Court of Appeals. A re-read- 
ing of the opinions in U. S. v. Perkins above recited and 
Snyder v. Betman, 190 U. 8., 249, and the last paragraph in 
the recent decision in New York Trust Co. v. Eisner, which 
is the subject of this discussion, lead one to the conclusion 
that the New York Court of Appeals does not stand alone in 
its conflicting utterances on this subject. The court was 
certainly warned of the probable confusion by the dissenting 
opinion of Mr. Justice White (later chief justice) in Snyder 
v. Betman in which Chief Justice Fuller and Mr. Justice 
Peckham concurred. Incidentally, Mr. Justice White was the 
judge who wrote the opinion in Knowlton v. Moore which is 
the basis of much of the law since that opinion was rendered, 
and he appears from Knowlton v. Moore to have believed 
the case of U. 8. v. Perkins to be sound. 

The practice of writing brief opinions which is supported 
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by the continued and vigorous expressions of representative 
members of the bar through the American Bar Association 
is a practice which deserves encouragement, but there has 
never been any representative movement on the part of the 
bar in favor of the practice of abbreviating to the point of 
delivering conclusions without reasoning upon important con- 
troverted questions, as to which the bar of the country is con- 
stantly called upon to advise. It is probably safe to say 
that many members of the bar throughout the country were 
not merely surprised, but were startled, at the fact that no 
reasoned opinion was rendered by the majority of the court 
in the prohibition case and they wondered how far the prac- 
tice of the court was likely to develop in this direction in 
accordance with the well-known suggestion of Lord Mansfield 
to the colonial judge that he should state his decisions, but 
not to give his reasons. 

It is submitted that the bar, which is expected to advise 
in regard to these complicated tax decisions and the officials, 
who are expected to apply the decisions of the courts and the 
provisions of the statutes, and the federal judges generally, 
are entitled to a clearer statement from the Supreme Court 
of the United States upon so important a matter of practical 
administration, than is presented by the closing paragraph of 
the opinion quoted from New York Trust Co. et al. v. Eisner 
when it is compared with U. 8S. v. Perkins and Snyder v. 
Betman and the cases in the lower federal courts decided on 
the strength of U. 8S. v. Perkins. Is not the dissenting opinion 
of Mr. Justice White in Snyder v. Betman a sounder opinion ? 
In view of the varying statements in opinions, it is natural 
enough that administrative officials should claim that the New 
York tax was a tax on the right of transmission of the 
testator for some purposes, and a tax on the right of the 
beneficiary to receive for some other purposes, and, perhaps, 
not a tax at all, but merely a separation of something from 
the estate for some other purposes, as was claimed by the 
government in connection with the question of allowing the 
deduction of an estate tax from the income in the income 
tax return of an estate, before the decision in the Woodward 
ease, but this practice of standing on both sides of the fence 
does not seem to be appropriate to the function of the Su- 
preme Court of the United States. 

F. W. G. 








A HIGH STANDARD OF JUSTICE IN THE CONSTRUC- 
TION OF TAXATION STATUTES SET BY THE 
SUPREME COURT OF MASSACHUSETTS. — THE 
OPINION IN OLD COLONY TRUST CO. v. BURRELL 
(DECIDED MAY 31, 1921). 

In 1900, in the case of Hooper v. Shaw (176 Mass. 190) 
in construing the Massachusetts inheritance tax statute relat- 
ing to deductions, Chief Justice Holmes said, ‘‘It is in sub- 
stance (a question), of justice and in form one of construc- 
tion. . . . State inheritance tax laws are apt to aim at seizing 
all that they can get without regard to consistency of principle, 
but when it is possible to interpret them to mean what is just 
we must do so.”’ 

In the opinion by Mr. Justice Pierce in a recent ease the 
court has again applied these words in a manner which may 
well be studied by other courts in the country as an example of 
construing tax statutes fairly in the light of the actual facts 
with which the representatives of an estate are confronted, 
rather than in the light of some artificial theory in support of 
some assumed tax grabbing policy not expressed in the words 
of the statute. We quote the opinion in Old Colony Trust Co. 
v. Burrell (decided May 31, 1921), in full as follows: 

Pierce, J.—Charles L. Willoughby died January 9, 1919, 
a resident of Brookline in this Commonwealth. His will and 
codicil were allowed, and the petitioner was appointed execu- 
tor thereof by a decree of the Probate Court of Norfolk 
County, on February 26, 1919. The property of the testator 
at his death was worth approximately $1,527,000, and con- 
sisted of real estate in Massachusetts worth $22,000, real 
estate in Illinois worth $875,000, and securities and other 
personal property approximately worth $630,000. The securi- 
ties included stock in corporations organized under the laws 
of Illinois, New Jersey, and Wisconsin. 

As executor, and under the authority conferred upon such 
persons by article 14 of the will, the petitioner paid out of 
the residue of the estate to the State of Illinois an inheritance 
tax assessed upon the rights of the several beneficiaries under 
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the will to sueceed to real and personal property situated in 
Illinois ; it paid to the State of New Jersey the inheritance tax 
assessed upon the rights of the several beneficiaries to succeed 
to certain shares of stock in New Jersey corporations; it paid 
to the State of Wisconsin the inheritance tax assessed upon the 
rights of the several beneficiaries to succeed to certain shares 
of stock in a Wisconsin corporation; it paid to the State of 
Illinois, or to Cook County in that State, a tax upon the 
specifically devised real estate in that State, assessed under 
the Ilinois Real Estate Tax Law prior to but payable after 
the death of the testator; and it also paid to the Collector 
of Internal Revenue at Boston an estate tax assessed under 
Title IV of the United States Revenue Act of 1918. 

All these taxes were included in an affidavit of debts and 
expenses filed with the Commissioner of Corporations and 
Taxation for the Commonwealth, the executor claiming that 
all these taxes paid by it from the residue should be treated 
by the Massachusetts Tax Commissioner as debts and expenses 
of the estate, and deducted from the residue before the tax 
due under the Massachusetts Inheritance Tax Law upon the 
residue of the estate was computed. The commissioner refused 
to deduct any part of the taxes paid under the inheritance 
tax laws of Illinois, New Jersey, and Wisconsin, as also 57.29 
per cent. of the taxes paid upon the Illinois real estate, and 
under the Federal Estate Tax Law, this percentage being 
determined by the proportion which said real estate, amount- 
ing in value to $875,000, bore to the testator’s total property, 
amounting in value to $1,527,451.22. The commissioner as- 
sessed the Massachusetts inheritance tax upon the residue 
in accordance with his rulings upon the question of deduc- 
tions. If those rulings were wrong the sum of $7,022.54 was 
improperly assessed. The petitioner paid the tax assessed 
under protest as to the sum of $7,022.54; and in accordance 
with the provisions of St. 1909, ce. 490, Part IV, s. 20, now 
G. L. e. 65, s. 27, filed its petition for abatement in the Pro- 
bate Court for the County of Norfolk, and that court decreed 
that the petition be dismissed. The case is before this court 
on appeal from the decree of the Probate Court. 

The question presented by the appeal is whether the com- 
missioner should have deducted from the estate upon which 
the tax upon the residue was to be computed, the amounts 
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which the petitioner paid to other states in which the decedent 
had property at his death, the amount paid the United States 
under the Federal Estate Tax Law, and the whole amount 
paid of taxes assessed upon foreign real estate when such tax 
was assessed before but was payable after the death of the 
testator. St. 1909, c. 490, Part IV, s. 1, formerly St. 1907, 
ec. 563, s. 1, now G. L. e. 65, s. 1, provides that ‘‘ All property 
within the jurisdiction of the commonwealth . . . belonging 
to inhabitants of the commonwealth ... which shall pass by 
will . . . shall be subject to a tax.’’ St. 1907, ce. 563, s. 6, 
St. 1909, ec. 490, Part 1V, s. 6, G. L. ¢. 65, s. 13, in part provide 
as follows, as respects the value of the property of the estate 
for taxation: ‘‘ Except as hereinafter provided, said tax shall 
be assessed upon the actual value of the property at the time 
of the death of the decedent.’’ The phrase of St. 1909, e. 490, 
Part IV, s. 1, ‘‘which shall pass by will,’’ marks the time of 
the vesting of the right, and not the time of its enjoyment 
in possession, or the time when the property or the amount of 
the property less debts and charges of administration passes; 
as it does the time when the tax shall be computed upon the 
amount of property which has passed. Callahan v. Wood- 
bridge, 171 Mass. 595. The rights of all parties, including the 
right of the Commonwealth to its tax, vest at the death of the 
testator. Kingsbury v. Chapin, 196 Mass. 533, 538. The 
statement in Hooper v. Shaw, 176 Mass. 190, at 191, ‘‘that 
these words most naturally signify the property which the 
legatee actually would get were it not for the State tax imposed 
by the sentence in which the words occur,’’ as pointed out in 
Hooper v. Bradford, 178 Mass. 95, 98, is not authority for any 
contention that the time when the legatee gets possession is 
the time for the valuation. 

As the property passes to the beneficiaries for the purpose 
of taxation with the death of the testator, and as the tax must 
be computed on the value of the property after the deduction 
of all existing lawful charges, debts and expenses of adminis- 
tration, Hooper v. Bradford, 178 Mass. 95; Howe v. Howe, 
179 Mass. 546; McCurdy v. McCurdy, 197 Mass. 248, 252; 
Pierce v. Stevens, 205 Mass. 219; Baxter v. Treasurer and 
Receiver-General, 209 Mass. 459; Hill v. Treasurer and Re- 
ceiver-General, 227 Mass. 331, it follows that the question 
whether the inheritance taxes of other states, the local taxes 
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laid on land in foreign states, and the United States Estate 
Tax are to be deducted, is resolved into the question whether 
the several payments were made to relieve the estate from a 
general charge upon it, to discharge debts or other obligations 
of the decedent or to defray the legal expenses of administra- 
tion. 

As regards the inheritance taxes imposed by the states of 
Illinois, New Jersey, and Wisconsin, the executor does not 
claim that they were paid because they were a general estate 
charge or debts of the decedent, but contends that the payment 
of them is a proper charge of administration, because the 
beneficiaries who received the taxed property would have had 
a claim against it as executor if the property received was 
reduced in amount by reason of the failure of the executor 
to pay such taxes in the manner provided by the will of the 
testator. Sherman v. Moore, 89 Conn. 190; Corbin v. Town- 
shend, 92 Conn. 501. It would seem to be plain, in the absence 
of the authorization of the will, that the charge upon the suc- 
cession of the foreign property was a tax which the executor 
was required to pay in order to reduce that property to pos- 
session, for the purpose of administration and distribution, 
see Van Beil’s Estate, 257 Pa. St. 155; and equally plain that 
under the will the executor could not properly leave the bur- 
den of the foreign tax to remain where it fell, without a viola- 
tion of its legal obligation to the beneficiaries. It follows that 
the refusal of the Commonwealth to deduct the amount paid 
by the executor, in discharge of the inheritance taxes imposed 
by other states, was error. 

The tax assessed upon land in Illinois, prior to but payable 
after the death of the testator, was not a charge upon the 
general estate; nor was it a debt of the testator or of his 
estate, in the absence of an express statute of which we have 
no evidence. Pierce v. Boston, 3 Met. 520; Appleton v. Hop- 
kins, 5 Gray, 530; Boston v. Turner, 201 Mass. 190; New Jer- 
sey v. Anderson, 203 U. S. 483; People v. Dummer, 274 Ill. 
637, 643. It was, however, a liability and an obligation of the 
estate upon which it was assessed, which the owner in his 
lifetime or the executor of the owner must discharge or suffer 
if he would save the loss of that property. ‘‘Terra Debit, 
homo solvit.’’ It would seem to be a matter of indifference 
whether the procedure of recovery is that of an action in 
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personan or in rem. In either case the burden of the obliga- 
tion is a charge of administration. The tax accordingly should 
have been entirely deducted. 

The United States estate tax should have been wholly de- 
ducted. In its nature such a tax is a charge upon the net 
estate transferred by death, and not upon the succession re- 
sulting from death. Hooper v. Shaw, 176 Mass. 190; Plunkett 
v. Old Colony Trust Co., 233 Mass. 471, 475. Matter of Ham- 
lin, 226 N. Y. 407; People v. Northern Trust Co., 289 Ill. 475; 
Corbin v. Baldwin, 92 Conn. 99; Ann. Cas. 1918 E. 932. In re 
Knight’s Estate, 261 Pa. St. 537. The estate upon the death, 
is, to the extent of the tax, instantly depleted. People v. 
Bemis, 189 Pace. Rep. 32; United States v. Perkins, 163 U. S. 
625, 630. 

The decree of the Probate Court must be reversed, and 
the cause recommitted for action in accordance with this 
opinion. Ordered accordingly. 
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CLIPPINGS FROM THE ‘“‘SOLICITORS’ JOURNAL.’’ 


The English Solicitors’ Journal is one of the best of legal 
periodicals. It is a weekly publication which has appeared 
since 1857 and it is edited by men who know how to make it 
readable, interesting, and entertaining as well as practically 
useful to the profession. The following extracts casually 
selected from its pages during the past year are here re- 
printed to add variety to the contents of this magazine. 


AN ADMINISTRATIVE INCIDENT—LORD MERSEY IN THE 
COMMERCIAL CouRT 


‘‘Lord Mersey, as Mr. Bigham, K.C., and afterwards 
as Mr. Justice Bigham, was often daring in his methods 
of getting through a case quickly. Indeed, when first 
Lord Mersey sat in the Commercial Court, some of his 
methods rather scandalised the bar. He would put plain- 
tiff in the box while his counsel was opening, bid him 
listen to counsel’s speech, and when it was over enquire 
of him ‘if what your counsel has just said is correct.’ 
On getting the reply ‘Yes,’ the learned judge then 
treated all that had been said as evidence duly proved, 
and told the defence to cross-examine. He then put 
defendant in the box, got his counsel to open, asked de- 
fendant the same question, and told plaintiff’s counsel to 
cross-examine. Unless there was a real conflict of evi- 
dence, he refused to hear any more witnesses on either 
side and called for argument on the points of law and 
the merits of the case. Sometimes counsel steadily re- 
sisted pressure and insisted on conducting their case in 
the usual way ; and, indeed, after a short time the learned 
judge himself thought it best to adopt more ordinary 
methods. But, when the parties assented to his plan, 
it often proved not only expeditious but exceedingly 
useful. 

‘*Tn one ease, however, the tradition of the Commercial 
Bar tells an amusing story of a difficulty in which the 
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learned judge’s rapid methods accidentally entanyled 
him. <A certain distinguished K.C., of decidedly rhetor- 
ical and flamboyant style, more accustomed to common 
juries than to the Commercial Court, and rather given 
to the addition of picturesque color to the facts contained 
in his proofs, was opening his ease. His client, a very 
solemn and respectable merchant of a rather puritanical 
type, listened to the opening with interest. At the con- 
clusion Lord Mersey asked his usual question. The plain- 
tiff stammered and hesitated and stood silent. ‘Come, 
come, sir,’ said the judge, ‘surely you know whether 
what your counsel says is correct or not?’ The witness 
still hesitated. ‘Really,’ said the judge, ‘counsel’s state- 
ment is based on the instructions your solicitor gave him, 
no doubt on your information; surely you don’t mean to 
say you are uncertain of their truth?’ ‘Well, my lord,’ 
said the witness at last, ‘I wouldn’t like to call the learned 
barrister’s statement incorrect; but a very great deal of 
it is quite new to me, and I was wondering where he got 
it.’ The burst of laughter at this, in which the learned 
judge joined, did not cause dismay to the King’s Counsel 
in question. ‘I think, my lord,’ he remarked with the 
utmost suavity, ‘that perhaps it would be advisable for 
me to examine this witness in the usual way.’ ‘I think 
so, too,’ rejoined the judge. ‘Most advisable’.’’ 


In view of the approach of women toward the jury-box in 
Massachusetts, the following notes are interesting: 


Tue Lorp CHIEF JUSTICE ON MIxeD JURIES 


[On taking his seat as President of the Court of Crim- 
inal Appeal on December 13, 1920, Lord Chief Justice 
Reading spoke as follows:] ‘‘ ‘The question came up 
during the previous week on the appeal of two men, 
Pritchard and Evans, when some discussion took place on 
the fact that six women and six men were selected for a 
jury. It was said that their names had been taken from 
separate boxes. He directed attention to the rule which, 
he said, showed plainly that the number of women on the 
panel of jurors should be in the same proportion, as near 
as might be, to the number of men as the total number of 
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women was to the total number of men on the juror’s 
book or other list of the jurors from which the panel was 
drawn. When once they had that panel selected accord- 
ing to rule, then the selection that must be made must 
not be made—as it was in the case referred to—from a 
women’s box and a men’s box. The twelve jurors must 
be selected in the ordinary way and there was no rule 
which regulated the proportion of men and women to sit 
in the jury-box. That was determined by the ordinary 
process of selection by means of taking the names from 
the same box. He wanted to make it clear that, instead 
of selecting from the men’s box and the women’s box 
alternately, the names must be in one box or receptacle 
and must be drawn indiscriminately.’ 

‘‘This view is, of course, sound. One result of this 
mistaken system of ‘alternate boxes’ which the Lord Chief 
Justice condemned as invalid, might easily be this: Sup- 
posing the panel consisted of twenty-four men and 
thirty-six women. The first four juries would consist of 
six men and six women each; but this would exhaust 
the male panel, and the remaining jury would consist of 
twelve women only.”’ 


(December 18, 1920, p. 168.) 


WOMEN ON JURIES 


‘‘The presence of women on juries has very naturally 
aroused much public interest. It has led to some difficul- 
ties and awkwardnesses of procedure which doubtless will 
in due course be put right. For example, the rule by 
which a jury—in cases of felony—must not separate or 
communicate with any outside person until a verdict has 
been found has inevitably proved a trouble in the case of 
mixed juries. At Aylesbury, in a murder trial, there 
were three women on the jury. The case lasted over a 
week-end. To lock up the parties all together was ob- 
viously a matter of difficulty; rumour says that it was 
in fact arranged by taking an empty hotel and reserving 
it exclusively for the use of the twelve jurors and their 
attendant bailiffs. Whether this is right or wrong we 
cannot say; but clearly such a practice, if it occurred, 
must prove expensive. It has become necessary, in the 
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ease of mixed juries to swear in two bailiffs, one male and 
one female—another source of expense. Similarly, sepa- 
rate waiting rooms for women jurors have had to be 
improvised. The extension of the luncheon hour from 
half an hour to an hour, for reasons of feminine comfort, 
has also been adopted by some judges: for this most 
people will feel grateful. The present hasty snatch at 
a morsel of food in the middle of the day, which is all 
our present system allows to counsel, is extremely dis- 
comforting to all except the hardiest of barristers, and 
tends to weed out from the ranks of the profession all 
those of its members whose internal organs have not the 
toughness commonly accredited to those of the ostrich. 
In fact, it appreciably aids that ‘survival of the fittest’ 
which is largely responsible for the rosy health and hale 
old age of the typical successful common law practitioner. 
The courts might well allow an hour for lunch and sit 
half an hour later every afternoon. The practice of 
stopping a quarter of an hour for tea, introduced by Mr. 
Justice MeCardie for the benefit of women jurors, is a 
more doubtful innovation. But it is easy to see that the 
intrusion of women on the magisterial bench, on jurors 
and in the legal profession, is going to mean the entrance 
of ‘afternoon tea’ into the routine of the courts—just 
as it has notoriously done in the case of Government and 
City offices. With women on juries, too, the late hour 
to which courts sometimes sit must clearly be done away 
with.”’ 
(January 22, 1921, p. 253.) 


WoMEN AND Hearsay EVIDENCE 

‘‘Now that women are taking a large part, as justices, 
jurymen, and in the near future practitioners, in the 
administration of the law, we wonder whether the law of 
hearsay evidence will remain as it is, or be gradually but 
unconsciously modified in the direction of greater latitude. 
The exclusion of hearsay is, of course, right; but our 
rules are somewhat illogical or peculiar. In fact, ‘hear- 
say’ often creeps in before a witness can be stopped. Then 
the judge tells the jury to ‘disregard’ the inadmissible 
testimony which has been uttered without legal right. But 














137 


nobody supposes that a jury really have the necessary 
mental discipline required for the feat of forgetting evi- 
dence once heard, or ignoring its value. That juries, or 
even judges, should be assumed to have ignored altogether 
any ‘hearsay’ which has inadvertently come out, is one 
of the many legal fictions which still survive in our juris- 
prudence. On the other hand, no one would advocate 
that the French system of permitting anyone who likes 
to come and tell the court all that he or she has seen, 
or heard, or imagined, or inferred, or dreamed about the 
questions in issue. A via media is clearly needed. By the 
way, His Honour Judge Ruegg has an amusing, but in- 
structive, story to tell in this connection in the section 
on ‘Hearsay Evidence’ which appears in his interesting 
little ‘Commentary on the Common Law.’ A lady once 
sat with him on the Bench and listened most patiently to 
all that oceurred in court. But at the end she rebuked 
the judge, saying, ‘Why do you always shut up the poor 
witness just when he is beginning to tell us something 
that is really interesting?’ ‘Because,’ he explained, ‘the 
witness is then about to tell us, not what he knows, but 
what someone else has told him.’ We fancy that women 
jurors and justices will share the natural reluctance of 
their sex to exclude ‘hearsay.’ But one does not know.”’ 


(January 22, 1921, p. 254.) 


MIxep JURIES 

‘*Much criticism of ‘mixed juries’ has taken place in 
the course of the last few days, and one obvious weakness 
in present arrangements has been disclosed. This arises 
in eases where an element of indecency exists which affects 
the guilt or innocence of an accused person, or the status 
of a party in a civil action. In order to do justice it is 
necessary that the jury should consider most carefully 
the details of the indecency alleged in order that, by 
looking at the facts in all their aspects, they may arrive 
at a just conclusion as to what really happened. Here 
‘two heads are better than one,’ and twelve still better 
than two. By careful consideration after full discussion 
with one another a jury often gets new and valuable 
light on a case—just as the House of Lords having the 
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advantage of the discussions on an intricate point of law 
which has occupied the courts below as well as those 
which take place at its own hearing, is in a better position 
than any inferior tribunal to view the case as a whole in 
due proportion. Such careful consideration and discus- 
sion, however, is obviously impossible with a mixed jury. 
Decent men cannot discuss indecencies in detail with 
decent women; at any rate, in the present state of social 
relations, they most certainly will not do so. What is 
more, counsel cannot comment properly on the details in 
such eases face to face with ladies on a jury; the most 
unashamed of men will hesitate to do so. Nor can any 
ordinary judge sum up fully and thoroughly in such a 
ease. Justice, accordingly, may easily fail to be done 
because of lack of due and full consideration.’’ 
(February 5, 1921, p. 284.) 


JUSTICE, MopEesty, AND DocTRINAIRE EQUALITY 

‘‘This, we think, is the right way to look at the matter. 
Is justice likely to be done in the circumstances named 
by a mixed jury? If not, then in all cases the judge 
should exercise his statutory power of directing trial by 
men only, or by women only, as the ease may be. Ques- 
tions of relative modesty of the sexes, or of ‘equality be- 
fore the law,’ are really quite irrelevant and thoroughly 
doctrinaire. Mr. Bernard Shaw professes to regard it 
as an insult to men that they should be supposed to know 
more about indelicate matters than women. Common sense 
makes it clear that they do; but whether or not common 
sense is right, the point is not that suggested by Mr. 
Shaw. Men may not know more about indecent conduct 
than women, but a jury consisting of men alone can 
combine in one collective whole the knowledge of each 
one of their number after full and frank discussion; but 
where the jury consists of both sexes, it is futile to sup- 
pose that anything of the kind will take place. And some 
of us will, notwithstanding Mr. Shaw, consider it highly 
indecorous and undesirable that respectable and virtuous 
women should be exposed, against their wish, to the 
necessity of taking part in discussions which offend their 
inborn sense of modesty and delicacy.”’ 


(February 5, 1921, p. 284.) 
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TRIAL BY ONE’s PEERS 

‘‘Another reason for having mixed juries is put for- 
ward by Mrs. Faweett, the widow of the blind Postmaster- 
General and the veteran advocate of Women’s Suffrage, 
whose opinion is entitled to the respect due to one who 
was for long the leader on constitutional lines of a great 
advanced movement. * In a letter to The Times (1st inst.) 
she wishes mixed juries in all cases, especially those 
affecting women and girls—and therefore in all indecent 
cases—in order to secure ‘justice for the female sex.’ We 
must deprecate this suggestion. Surely it is most unde- 
sirable to suggest to women that they should regard them- 
selves as members of the jury specially placed there to 
secure the conviction of men, whether their fellow-men 
believe them innocent or guilty, for this is in substance— 
though not in words—the effect of Mrs. Faweett’s sug- 
gestion. Surely the sooner both sexes regard it as their 
duty to forget their sex in a court of law and do even 
justice, the better. Our own view, finally, is that on 
criminal charges everyone should have a right to trial by 
his or her ‘peers.’ This means, for present purposes, 
that a man should have the right to be tried by a jury 
of men, and a woman by a jury of women, if he or she 
so elects. And we are inclined to think that this arrange- 
ment might well be tried even without such election by 
the prisoner.”’ 


THe Buack Books or Lincotn’s INN 

‘‘The Recorps of the four Inns of Court, we need 
hardly say, are preserved at their Steward’s offices. Per- 
haps the ones most generally interesting to solicitors are 
those of Lincoln’s Inn. There is much that is enter- 
taining, as well as instructive, in the ‘Black Books,’ as 
they are called, of the Inn—.e., the records of disciplin- 
ary cases against barristers and students held before the 
Parliament of the Inn in days when legal discipline was 
stricter than it is now. Brawls in the precincts of the 
Inn, gambling in chambers, swearing on Sunday—in one 
ease the improper use of his chambers for dastardly pur- 
poses by a member of the Inn—these are features of the 
charges found in the Seventeenth and Eighteenth Century 
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Black Books. We believe the latest case of a Parliament 
meeting at Lincoln’s Inn to try a member of the Inn 
for an alleged offence against the discipline of the Inn 
occurred some years ago, just after the termination of 
the South African War. A student of the Inn, who has 
since attained to great respect and high distinction as a 
judge in several colonies, and who at that date had just 
returned with five wounds and a pension for honourable 
service in the Transvaal War, was accused by a native 
African member of the Inn of assaulting and insulting 
him in the Library of the Inn. The charge was dis- 
missed, for it turned out to have been based on a mis- 
understanding; the alleged assault had consisted of a 
purely accidental kick on the shins while the two students 
were reading at the same library table. Such, at least, 
is the story as usually told. As far as we know, there 
has been no later ease.”’ 
(October 23, 1920.) 


THE INCREASE IN Divorce CASES 

‘The recent increase is perhaps the most remarkable 
event in litigation which judicial statistics show. It is, 
of course, due to the Poor Persons Rules and to the effect 
they are having in making divorcee procedure available 
for the poor as well as the rich. Incidentally it informs 
the public of the necessity there is for this procedure, and 
it suggests that the circumstances which give rise to this 
necessity cannot long be confined within the limits of the 
Matrimonial Causes Act, 1857. Effect will have to be 
given to the recommendations of the late Lord Gorell’s 
Commission. ’’ 


THE NEW PROVINCIAL JURISDICTION IN DIVORCE 

‘‘But the immediate practical question is concerned 
with the working of the provincial divorce jurisdiction 
which has been introduced by the Administration of Jus- 
tice Act, 1920. Of the present probate and divorce causes, 
2,103 are undefended and 347 are defended. How many 
are poor persons’ cases does not appear, but this is a 
distinction which might very well be made in the figures. 
If all country undefended cases and all country poor 
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persons’ cases, whether defended or not, are—in accord- 
ance with Lord Birkenhead’s statement—to go to the 
assizes, this should mean that far the greater part of the 
2,459 cases will be transferred to the country. Whether 
this will actually be done or not is another question. De- 
centralization of business upsets various interests and is 
not easily accomplished. And it remains to be seen wheth- 
er—in spite of much opinion to the contrary—the as- 
sizes are suitable for provincial divorce business. The 
whole matter, indeed, is in the experimental stage.’’ 
(January 15, 1921.) 


CorpsE Ways 

‘*Sir,—My brother-in-law tells me that in the parish 
of Goodnestone in Kent (of which he is vicar) the idea 
that the carrying of a corpse over a road will establish 
a right of way is still held, and that when a funeral 
is allowed by the owner to cross the private road through 
the park (which is a short eut from one part of the parish 
to the church) a nominal charge is still made for the 
permission—ld. to the poorer, and ls. to those better off 
—so that a right of way shall not be acquired; but he 
does not know how the charge arose or when. 


R. O. BurNEtTT.’’ 


14 Lincotn’s INN FIE.LDs, W.C.2. 














5th November, 1920. 
(November 13, 1920.) 


CorPsE Ways 

(Quoted from ‘‘ Notes and Queries’’ 1855, Vol. II, p. 194.) 

‘‘On Sunday last, 11th February, 1855, it was neces- 
sary to convey a coffin for some three or four miles from 
a cottage on one of the commons in Surrey to the parish 
church. The usual roads were blocked up with snow- 
drift, and the wain that carried the coffin had to pass 
through various fields in the occupation of sundry per- 
sons, and in one place along the drive of a gentleman’s 
residence. 

‘Permission had been previously asked and every- 
where at once granted with the kindest offers of assist- 
ance, but with the premise that a toll (a nominal one) 
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would be demanded. So it happened that wherever the 
wain left a public road, if a field were ‘broken into,’ the 
farmer who oceupied the land was there and received 
from the undertaker a penny. When the drive was 
entered the esquire’s coachman was there to receive the 
same toll. 

‘‘In one place, however, it happened that an unex- 
pected obstruction barred the way, and a field was en- 
tered by a gate where no one stood to demand his toll. 
But the undertaker knew his duty, and conscientiously 
stuck into the gatepost a pin, thus, in the general opinion, 
paying the due, and barring all future claims of right 
of way.’’ 

(November 20, 1920.) 


THE Rouu oF Honor at ScoTLAND YARD 


‘*Of all the Memorials to the fallen in the Great War 
which have been erected, perhaps none is so interesting 
or so instructive to the sincere student of legal institu- 
tions as that erected at New Scotland Yard by the Com- 
missioner of Metropolitan Police to the 283 recognised 
members of the criminal class who have suffered in the 
Great War. This company of heroes does not consist 
merely of men who at some period of their lives have 
been convicted in a court of law; if it did, the number 
would be much larger, for we faney that few who died 
for their country have escaped a summons and fine for 
‘riding a bicycle without a light’ or ‘exceeding the motor- 
ear speed limit.’ Nor does it consist of men who have 
undergone sentence once, or even twice, for a serious 
crime. It is understood to have been compiled from the 
class of ‘men known to the police,’ 7.e., criminals who 
carry on a trade of crime and have their records ecare- 
fully preserved at New Scotland Yard. Yet, from these 
ranks of the so-called professional burglars and other 
criminals have come 283 who voluntarily enlisted in the 
Army, who paid the supreme sacrifice, and who in many 
cases won distinction. For among them are one V.C., 
two winners of the Distinguished Conduct Medal, three 
holders of the Military Medal, and many who gained lesser 
distinctions. 
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‘‘The reflection that at once occurs to the plain man, 
be he lawyer or layman, is one of a humbling nature. He 
must feel that heroism and patriotism are not the special 
merits of good citizens, but are to be found even among 
many who are justly regarded as ‘anti-social.’ It shows 
that one ought not hastily to condemn as a ‘brute,’ in- 
capable of reformation, after the fashion of some learned 
judges, every robber with violence who is brought up for 
sentence. In fact, no man is incapable of reformation; 
and the theory that any man is so incapable, when ex- 
pressed by judges and jurists, is a kind of petty treason 
to human nature. The good citizen, in the old Greek 
phrase, ‘never despairs of the state.’ And likewise, the 
really prudent judge never regards the worst offender 
as incorrigible. 

‘With singular happiness, the Commissioner of Police 
has selected as the motto to be inscribed on his Memorial 
those touching lines which Thucydides ascribes to Pericles 
when that great statesman was delivering the public 
oration at the sacrifice to the Gods, offered by the Athe- 
nians in honour of those who had fallen in the Peloponne- 
sian War: ‘Even those who come short in other ways,’ 
he said, ‘may redeem themselves by fighting bravely for 
their country; they may blot out the evil with the good, 
and benefit the State more by their public service than 
ever they injured her by their private action.” These 
are noble and appropriate words. We would not like to 
push them too far-ef course. Too many Army chaplains 
during the war were wont to encourage men on the eve 
of action by promising them instant entrance into heaven 
if they should fall; they based this questionable certainty 
on the seripture phrase which commends as highest the 
act of him who lays down his life for others. Such a 
doctrine in war, however, is apt to savour rather of 
Mohammedanism than of Christianity. But it is not 
necessary to preach this dangerous heresy in order fully 
to appreciate the pathetic nobility which attaches to 
worthy and self-sacrificing service in war on the part of 
those who thus ‘make good’ after failure and degradation 
in civil life... . ”’ 


(April 9, 1921.) 
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THE ROMANCE OF CONVEYANCING 

‘‘In these days when many an ancient property is 
coming into the market, the conveyancer lives in a world 
of high romance. He has not only to consider dry ques- 
tions of title. He finds, not infrequently, history in the 
faded parchments which accompany his instructions. He 
finds himself eagerly turning to county historians for 
their lore on the subject of his draft. An excellent illus- 
tration is afforded by the sale of Dowrich, an old-fash- 
ioned house of 243 acres, at Crediton, Devonshire, which 
has just been effected by Messrs. Callaway & Co., of Hath- 
erleigh. In the drawing-room at Dowrich is a celebrated 
eard table, inlaid with the record of a remarkable game 
of ecards, in which a neighbouring landed estate was 
staked and lost. Here is the story as given in the 
Times: 

‘* «The Manor of Kennerleigh was won by John North- 
eote of Crediton, in 1609, in a game of picquet between 
Mr. Northeote and Mr. Thomas Dowrich. Mr. Dowrich 
held four aces, four kings, and four queens, and, believ- 
ing that so magnificent a hand could not be surpassed, 
he promptly staked upon it the Manor of Kennerleigh 
against £500. Mr. Northeote then claimed carte blanche 
on his undiscarded hand; discarded and took in two 
knaves, thus showing two ‘quits’ of knaves to seven; won 
the game and the manor. As a warning against gaming 
the hands of ecards, as played, have been exquisitely 
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wrought in coloured marble on a stone of greenish tint’. 


(April 23, 1921, p. 488.) 
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NOTE ON RESIGNATION FROM THE BAR. 

There appears to be some misunderstanding among mem- 
bers of the bar on this subject. It was discussed before the 
legislature in 1914 when a bill was introduced to regulate the 
matter (H. 1449 of 1914). It was considered and approved 
by the Committee on Legislation and the Executive Commit- 
tee as explained in the Report of the Committee on Legisla- 
tion for 1914 (pp. 52-53). 

‘‘As offering an opportunity in some cases to avoid the 
expense and unpleasant features of disbarment proceedings, 
and at the same time to keep the whole matter and the subse- 
quent conduct of the individual concerned within the con- 
trol of the court.”’ 

The bill was reported favorably by the Judiciary Commit- 
tee but it was defeated in the House. It was again introduced 
by the Association in 1915 (H. 973 of 1915) in the following 
form: 

‘*An attorney may file a petition in the Supreme Judicial 
Court or the Superior Court for leave to resign and there- 
upon such proceedings shall be had as the court shall order, 
and the court may, if it seems proper so to do, decree upon 
such conditions, if any, as the court may impose, that the 
petitioner have leave to resign and thereupon the petitioner 
shall cease to be an attorney.”’ 

It was considered by many, however, that the bill was really 
declaratory in its nature and that no legislation was needed 
to allow such resignations and this, I think, was the reason 
why the act was not passed. The subject does not appear to 
have been discussed in any opinion by the Supreme Judicial 
Court, but there seems to be nothing in the law to prevent 
such resignations if accepted by the court, without any legis- 
lation, and this is the view which has been taken in practice. 
for on May 17, 1920, in Hampden County, an attorney re- 
signed from the bar, his resignation was accepted, and his 
name ordered stricken from the list, as appears in the report 
of the Grievance Committee for 1920. (Mass. Law Quart., 
for February, 1921, p. 26.) 

F. W. G. 
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